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Supreme Court of Pennsylvania. 
THE COMMONWEALTH vc. DUFFIELD. 


A resident of the State of Maryland by his will, proved there, directed his ex- 
ecutors to set apart the sum of $20,000, the interest of which he directed to 
be paid annually to his sister, a resident of Pennsylvania, during her life, and 
gave to her a power of appointment over $10,000 of that sum, by her will or 
otherwise at her death: Held, that the appointee took by virtue of the will 
of the first testator and was not subject to the charge of a collateral inheri- 
tance tax under the laws of Pennsylvania. 

That a legacy passing by will undera general power of appointment is equite- 
ble assets for the payment of debts of the donee of the power dubitatur. 


Error to the Common Pleas of Cumberland county. 

The Commonwealth of Pennsylvania against Henry Duffield 
and Sarah his wife, which said Sarah is the executrix of Mar- 
garet M’Donald, dec’d. 

The following facts were agreed upon and considered in the 
nature of a special verdict: 

Margaret M’Donald, of Carlisle, died in May, 1844, having 
first made her last will and testament, and appointed Mrs. Sa- 
rah Duffield the executrix of the same, which will was duly 
proved before the Register of Cumberland county, on the ist of 
June, 1844, and letters testamentary issued in due form on the 
same, to the said Sarah Duffield, one of the defendants in this ac- 
tion. At the death of the said Margaret M’Donald, she left real 
estate valued at 3,000—personal estate in inventory, valued at 
$610 50—a note of the Trustees of the Presbyterian Church 
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of Carlisle, of $100 not in inventory—and sundry notes of her 
niece, Margaret M’Donald, of the city of Baltimore, amounting 
to the sum of $1,000. That the foregoing property, which has 
been willed to collateral heirs, is liable to a collateral inheritance 
tax, there is no dispute—and a greater part of it has already 
been paid to the Register of this county, and the tax will be 
paid on any balance of said estate that remains after paying 
debts and expenses of administration without controversy. 


By the 5th clause of the will of said Margaret M’Donald, 
she gives the rest and residue of her personal property to Mrs. 
Duffield, and executes the power conferred by her brothers will 
as follows: “And whereas my brother, the late Alexander 
M’ Donald, by his last will and testament, admitted to probate 
in the city of Baltimore, and bearing date the 23d July, A. D. 
1836, did place at my disposal the sum of $10,000, by the fol- 
lowing clause therein, to wit: ‘I authorize and empower my 
said sister to give, bequeath, and dispose of, $10,000, (to take 
effect at her decease,) either by her last will and testament, or 
by any declaration of hers in writing,” &. Now it is my will 
and desire, and I give and bequeath the same to my neice, Sa- 
rah Duffield, and I do hereby direct the executors of my late 
brother to pay the same to her.” 

The said Alexander M’Donald was at his death a citizen of 
Baltimore, and his estate was there, and so continued at the 
death of Margaret McDonald. His will was proved in Balti- 
more, and was dated as aforesaid, on the 23d of July, 1836.— 
The clause in said will referred to in the will of Miss M’Don- 
ald, is as follows: I will and direct that my executors and trus- 
tees, hereinafter named, set apart the sum of twenty thousand 
dollars out of my estate, and that they pay the interest and in- 
come thereof annually, or oftener, to my sister Margaret 
M’Donald, during the term of her natural life, for her comfort- 
able maintenance and support; and I authorize and empower 
my said sister to give, bequeath and dispose of, one half of the 
said principal sum itself, to wit: Ten thousand dollars, (to take 
effect at her decease,) either by her last will and testament, or 
by any declaration of hers in writing, to be signed in the presence 
of, and attested by two credible witnesses;—and after the 
decease of my said sister, the other half of said principal sum, 
to revert to my general estate ; or if no disposition of the said 
sum of ten thousand dollars shall have been so as aforesaid 
made by her, then the whole shall so revert.” 


Since the death of Miss M’Donald, the executors of Alexan- 
der M’Donald, in Baltimore, have paid the $10,000 aforesaid 
to Mrs. Duffield. 


The question for the eourt is, whether this $10,000, under 
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the facts and circumstances is chargeable with a collateral in- 
heritance tax? 

Warts, President, delivered the following opinion, which was 
the subject of the error assigned. 

Alexander M’Donald, a resident of the State of Maryland, 
by his will, directed his executors to set apart the sum of twen- 
ty thousand dollars of his estate, of which they should pay the 
interest annually to his sister Margaret M’Donald, resident in 
Pennsylvania, during her life for her maintenance and support, 
and by his said will authorized his said sister to dispose of one 
half of that sum, (ten thousand dollars,) to take effect at her 
decease, either by her will or any other declaration in writing. 
Margaret M’Donald subsequently died, having first made her 
will, by which, after reciting the will of her brother, Alexander 
M’Donald, she provides—‘ Now it is my will and desire, and I 
give and bequeath the same to my niece Sarah Duffield, and I 
do hereby direct the executors of my late brother to pay the 
same to her.”’ 

The executors of Alexander M’Donald, resident in Maryland, 
did pay the said ten thousand dollars to Sarah Duffield. 

Is this sum of ten thousand dollars chargeable with a collat- 
eral inheritance tax, under the laws of Pennsylvania ? 

May it be recovered in this action ? 

Whether an action will lie to recover a collateral inheritance 
tax, papable to the Commonwealth, under any circumstances, is 
a question which is neither raised by the case nor argued by the 
counsel. I will assume, therefore, that the object is to settle 
the question of right without regard to form. 

It is clearly settled upon authority not to be questioned, that 
a general power of disposition, not restrained as to the objects 
or the mode, is, in effect, property. Sug. on Powers, 386; 
Powel on Powers, 368; 2 Vez. sr. 9; 12 Ves. jr. 192. It is 
therefore argued, that the execution of the power in this case, 
by Margaret M’ Donald, made the bequest of $10,000 absolute- 
ly her own: that her domicil being in Pennsylvania, drew the 
possession of it to her, and that it is therefore subject to the 
collateral inheritance tax. 

In the Comm. vs. Smith, 5 Barr 142, a construction is given 
to our statute which subjects the estates of certain persons to a 
collateral inheritance tax, the leading feature of which is that 
it is not the person, but “‘ the estate within this Commonwealth 
on which the tax is levied:’”” and his Honor who delivers the 
opinion of the court, adds, “‘ the domicil has nothing to do with 
the question.” Unless the fund sought to be taxed was legally 
in Perinsylvania, by reason of the domicil of Margaret M’Don- 
ald, who had the jus disponendi of it, it can not be considered 
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as ever having been within the State, or subject to our laws.— 
Alexander M’Donald’s executors in Maryland were directed to 
fund it, and to pay the interest to his sister during her life, and 
to pay the principal to her appointee at her death; the will of 
Margaret M’Donald directs her brother’s executors to pay it 
to Mrs. Duffield, and the special verdict finds that they did pay 
it to her. 


All our acts of Assembly provide for the mode of collecting 
this tax, by charging the executors with it: By the original 
act of the 7th of April, 1826, “ No executor or administrator 
shall be discharged until the tax is paid.”” By the act of 24th 
February, 1834, an executor paying a legacy, shall retain 24 
per cent. If the bequest be specific, he shall not deliver it un- 
til the legatee pays to him 2} per cent. on its appraised value. 
And by the act of 22d March, 1841, power is given to the Reg- 
ister to issue a citation to the executor to compel him to pay the 
tax, which if he neglect or refuse, the court are directed to en- 
force—so that all our laws look to the executor or administra- 
tor as the person liable to pay, and not to the legatee against 
whom no action would lie, nor does the law give any remedy 
against him, whatever. It is an unanswerable ar gument, that 
there is no remedy against a legatee, and therefore no right.— 
If the executrix, therefore, of Margaret McDonald, was ; alone 
responsible for this tax, she could only be liable on the ground 
of her having the means of payment—this she could only have 
by means of her having a right to recover the legacy itself, for 
the benefit of the legatee who was the appointee, or creditors, 
as the case might be. Now, was this legacy under the will of 
Alexander M’Donald, recoverable by the executrix of Margaret 
M’Donald as executrix? for it cannot alter the case, that the 
executrix and appointee happened to be the same person. The 
fund was in Maryland, in the hands of Alexander M’Donald’s 
executor, and whosoever would recover it, must recover it there, 
under the laws of Maryland. It required no aid of the laws of 
Pennsylvania or of her courts, to enable a personal representa- 
tive of Margaret M’Donald to recover the money, nor was the 
fund ever under the protection of Pennsylvania law. But we 
are of opinion that Mrs. Duffield, the appointee, was a legatee, 
directly under the will of Alexander M’Donald, and that the 
legacy of $10,000 was rightly paid directly to her as appointee 
by the executors of Alexander M’Donald, and this proposition 
is clearly settled by our own court, in the case of Hess vs. Hess, 
5 Watts, 187,—where the court decided that the right of action 
to recover a legacy under like circumstances is in the appointee 
directly against the executors of the first testator. We are for 
these reasons of opinion, that the plaintiff is not entitled to re- 
cover, and that judgment be entered for the defendant. 
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The cause was argued in the Supreme Court by W. H. Mil- 
ler and Samuel Hepburn, for plaintiff in error. 


Wm. M. Biddle, for defendant in error. 
The opinion of the Court was delivered by 


Gisson, C. J.—The enjoyment of this legacy by the first ta- 
ker of it, was expressly limited to her life time; and she conse- 
quently took a particular interest in it, joined to a power of 
appointment at her death. Had the testator been an inhabi- 
tant of Pennsylvania, it would have been taxable as her prop- 
erty in her life time, and payment of the tax would not have 
been deferred till her death. He was however an inhabitant of 
Maryland, and the statute imposes no tax on a foreign legacy 
brought here when received. But money appointed by will 
under a general power to appoint for any purpose, is held by 
English Chancellors to be equitable assets for payment of the 
debts of the donee of the power ; whence an impression that it 
is part of the donee’s effects, and in this instance, taxable as 
such. ‘Truly speaking, it is not. It is certainly not legal as- 
sets, as it would had it been the donee’s property; for it does 
not go into the hands of the executor in a course of administra- 
tion. It is confessedly not a part of the donee’s estate for the 
satisfaction of his creditors while he is living, and it cannot be 
more so when he is dead; for a title which did not vest in him 
when he had capacity to take, could not vest in him when he 
had lost all capacity whatever. Yet a Chancellor intercepts the 
fund on its way to the appointee, and applies it to the debts of 
the donee of the power, not as what is actually a part of his 
effects, but as what, according to his code of morality, ought to 
have been so for the benefit of his creditors. As was said in 
Harrington vs. Hale, t Cox 132, he stops the legacy in transitu 
when a step has been taken to appoint it to the use of any one 
else; and this, a liberty taken with the direction given to the 
testator’s bounty pursuant to his authority, and with what is 
essentially his act performed by the agency of another, is 
strangely put upon the moral obligation which binds the agent 
to pay his debts; the assumed violation of which, in not paying 
them with the money of another—in not robbing Peter to pay 
Paul—is held to give his creditors a specific equity against a 
volunteer under his appointment. “It may be a hard case,” 
said Lord HAarpDWICKE in Townsend vs. Windham, 2 Ves. 8, 
“but I must not make a precedent that men may make a pro- 
vision in prejudice of their creditors.” Of what prejudice or 
wrong would his creditors have reason to complain? There is 
such barefaced injustice in applying the bounty of a man to the 
benefit of those for whom it was not intended, that the mind 
revolts at it. The appointee claims by the instrument which 
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created the power (Sugd. on Pow. 25,) and consequently not 
under, but paramount to the donee who executed it; and it 
seems impossible to conceive that the donee’s creditors who stand 
in his place, can have an equity independent of him. A man 
who is appointed to manage the conduit pipe of another’s muni- 
ficence, is authorized by a general power of disposal to turn it 
at will to any quarter within the scope of his discretion ; and in 
reason and justice his creditors have no right to control, because 
the management of it was not to them, or even to him for their 
benefit. It is the bounty of the donor to whom they are stran- 
gers, and not the property of his instrument that is to be dis- 
pensed. A power instead of the ownership is usually given for 
the very purpose of enabling him to pass them by; and to give 
them what was intended for objects that were more in the do- 
nor’s view, would be a fraud on him. He might exclude them 
by an express restriction, and he does so in effect when he gives 
a legacy not to them or their debtor, but to persons to be de- 
signated by him. In Holmes vs. Coghill, 7 Ves. 506, Sir 
William Grant said “there is no reason why the money he 
(the donee) had a right to raise, should not be considered his 
property as much as a debt he had power to recover.’’ The 
learned and excellent master of the Rolls had forgotten, for the 
moment, the broad line of distinction between power and prop- 
erty. The creditors of a deceased husband are not entitled to 
the benefit of his surviving wife’s choses in action, though he 
might have recovered it, and if it accrued during the coverture, 
by an action in his own name ; and assignees in bankruptcy are 
authorized to execute a power in the bankrupt for the benefit of 
creditors only by the 3 G 4, c. 31, 53, subsequently made per- 
petual. There is much more reason in what Lord ELpon said 
in Holmes vs. Coghill, 12 Ves. 212, when it came before him 
on appeal. ‘It is much to be regretted that the right of cred- 
tors to receive satisfaction out of the estate of their debtor, 
should depend upon either artificial modes of conveyancing or 
artificial rules of law clashing with each other, and not to be 
reconciled to clear principles of law or equity. I confess I am 
not able to reconcile what a court of equity has been in the con- 
stant habit of doing and what, it has refused to do.” Again.— 
‘A court of equity, certainly in favor of creditors, takes upon 
itself to disregard altogether the quality of the deed; to alter 
wholly the rights of the parties under it. Sir John Coghill, 
though bound to pay his creditors, would not be called by law 
to pay them out of an estate which is the property of another 
person. Yet equity does so strong an act as to pay them out 
of the estate which was vested not in him, but in his son.’’— 
Whether for good or for evil, it is certainly a strong act. Yet 
-on the foot of their shallow equity, bred by the commercial tem- 
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per of the bankrupt law, and founded on too many precedents 
to be shaken, an English Chancellor puts his hand into the fund 
and serves it out to them till all are satisfied, or till nothing re- 
mains. Whether this court will feel itself bound to do so re- 
mains to be determined. 

I have been thus particular in examining the foundation of 
this doctrine of equitable assets, because the analogy to be drawn 
from it is the only foot which the commonwealth has to stand 
on; but its palpable injustice in any event, must forbid the ex- 
tension of it to cases merely analagous. But what is the sup- 
posed equity of the state as a tax proprietor. It may be said 
to be as much a moral duty to pay taxes as debts. Why so it 
is. But it is not either a legal or moral duty of the legatee who 
transmits the remainder to pay the tax onit. That is to be done 
if at all by the collateral recipient of it; and the analogy from 
a case between debtor and creditor consequently fails. Being 
pretermitted in the execution of the power, the state has not a 
legal title; and there can be no equitable title to a tax which 
is a creature of positive enactment. Her claim as a legal cred- 
itor would be a petitio principit: for she would be without pre- 
tence to call for a tax which could not be assessed on the legacy 
as the property of the donee of the power in his life time, or at 
his death—not in her life time, because she received the legacy 
in Maryland; and not at her death, because it was transmitted 
not by her appointment, but by the testator’s will of which her ap- 
pointment beeame a part. She was free from obligation to execute 
the power for the benefit of the State, which was not her eredi- 
tor when she was alive, and could not become so when she was 
dead. ‘To sustain the action, therefore, against the defendants 
as representatives of her person or estate, 1s impossible. 

But Mrs. Duffield is not only a personal representative of the 
donee, but her appointee; and it is necessary to determine 
whether the State has a claim on her as a legatee. She got 
her legacy by an appointment under the will of a citizen of Ma- 
ryland ; and she stands before us as if she were named in it.— 
The act of 1826, on which the claim is founded, provides that 
“all estates passing from any person who may be seised or pos- 
sessed thereof, being within this commonwealth,” shall be sub- 
ject to a collateral inheritance tax; and the matter is to fix the 
point of time to which the material clause relates. In Com- 
monwealth ys. Smith, 5 Barr 142, the assets were here at the 
time of the death, and that is undoubtedly the period which the 
legislature had in view; for though it be certain that an estate 
created under a power takes effect as if created by the deed or 
will which raised the power, it does so only from the execution 
of the power; yet the distinction is not so obvious as to have 
suggested to the legislature the occurrence of such a ease as the 
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present. In this instance the assets were in Maryland at the 
testator’s death ; the legacy was enjoyed here by the first taker ; 
and no more is required by the second than that she should be 
at liberty to enjoy the residue of it without disturbance as her 

redecessor. In point of fact, the corpus was not here at all. 

he testator directed it to be set apart in Maryland for the use 
of his sister in Pennsylvania during her life, and for her ap- 
pointee at her death. Personal property has no locality as to 
the succession, though the rights of creditors who owe no alle- 
giance to the country of the domicil, are determinable by the 
lex loci ret site ; but, in this case, the actual as well as the dom- 
iciliary situs was in Maryland where the ownership vested in 
the appointee. We have then the ordinary case of a legacy 
given and received in a foreign State; and it is not taxable 
here. 

Judgment affirmed. 


[From the Democratic Review. 
The Higher Law.* 


Among the extraordinary manifestations of the age is to be 
ranked the schism which has been introduced by the slavery 
question, into all religious denominations, in regard to the teach- 
ings of the bill upon that question. Feeble-minded persons 
talk of a dissolution of the Union, because political parties have 
been sundered through the use of the slavery question in the 
hands of demagogues, mostly half-educated lawyers having affin- 
ities only for the knavery of the profession, who attempt a forced 
construction of the Constitution; or, failing in that, reject its 
authority, and repudiate its obligations. So, also, in most re- 
ligious denominations, ill-taught and ambitious preachers who 
take counsel only of their own base desires, pervert the mean- 
ing of the scriptures, and attempt to make it a stepping-stone 
to their own earthly advancement, by adapting their expositions 
of the holy word to the political prejudices of their hearers.— 
Others of this class, unable to wrest the meaning of God’s teach- 
ings, have openly denounced his revelation, and publicly trod- 
den it under foot in contempt of its precepts, which do not .ac- 





*1st. Speech on the Slavery Resolutions delivered in the General Assembly 
which met in Detroit, May, 1850. By Joseph C. Stiles. 

2d. Domestic Slavery Considered, in a correspondence between the Rev. 
Richard Fuller and the Rev. Francis Wayland. 
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cord with their superior wisdom. Out of these violent discus- 
sions, political and religious, has apparently grown this great 
good, viz: that the Constitution in the political world, and the 
Bible in the religious world, have been more thoroughly exam- 
ined and discussed, and the truth of both instruments has been 
more clearly developed and impressed upon the public mind.— 
The time has been when the Roman Catholics professing the 
universal religion refused to receive the Bible as the perfect 
rule of faith. The abuses into which that religion necessarily 
and consequently ran, produced the Reformation. The Bible 
then became the object of prayerful study by all Protestants, 
and its revealed truths, proclaimed with fear and trembling, 
were alone referred to as a rule of action. Of late, many preach- 
ers have not sought constantly to refer back to the divine reve- 
lation, but rather to adapt it to circumstances as they find them, 
claiming for it an ‘‘ expansion of sense.’’ It is undoubtedly 
true that the progress of science in the last fifty years has been 
such as to change the construction which had been placed upon 
the geography, astronomy, geology and natural history of the 
scriptures. These new discoveries, however, have not invalida- 
ted, but only served to elucidate the scriptures; and it is mat- 
ter of great rejoicing that the progress of science has been from 
time to time alleged to be in opposition to the teachings of the 
scriptures, since such allegations have led to deeper and con- 
stantly renewed research into the true meaning of the divine 
word, always resulting in its triumph. In the same manner 
that religious heresies have only led to more frequent reference 
to the foundation of the Christian faith, have political heresies 
led to a constant refreshment of the public mind in relation to 
the stipulations of our glorious Constitution. It has been mat- 
ter of extreme surprise to many observant persons on the oc- 
currence of any political agitation involving constitutional prin- 
ciples, to find how many intelligent persons are absolutely ig- 
norant even of such primary distinctions, as that between the 
Constitutions of the several States and that of the Federal Goy- 
ernment. A few months of occasional agitation like that which 
we have passed, is absolutely necessary to the political educa- 
tion of the people. So, also, in the religious world, indolent 
and time-serving preachers go on from week to week, and from 
year to year, dozing over their divine mission, and wresting its 
interpretation according to the prejudices ignorantly imbibed 
by their congregations, as the most ready way of reaching and 
retaining popularity, until some great popular excitement makes 
a@ recurrence to the true teachings of God upon the point agita- 
ted indispensable. Then it is that the time-serving supremacy 
of “blind-guides’’ becomes manifest, and the cause of religion 
purges itself of false advocates. 
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The churches of nearly all the Christian denominations are 
spread throughout the United States, and all the members of 
each denomination were in communion with each other, ac- 
knowledging the same ecclesiastical discipline as applicable to 
the principles of faith professed. Each of these denominations 
followed certain expositions of the Bible, as those which the 
believed were the true expressions of its teachings. They all 
based their hopes on the merits of the Redeemer, and lived in 
harmony, at least within the several sects, even if occasionally 
some want of charity for the belief of others escaped the more 
zealous. For more than 1800 ycars the followers of Christ 
were slave-holders, and they never in all that time doubted the 
perfect consistency of their conduct, in that respect, with their 
religious professions, the commands of Christ and the teachings 
of his Apostles, in regard to that relation with their fellow-men. 
The federal compact expressly recognizes the servitude of blacks 
as a political institution, and until within a few years past that 
institution of the South existed in the undisputed recognition of 
the Bible, the Constitution, and religious association. In the 
course of the excitements which attend our popular elections, 
political partizans set up a sectional cry against the existence 
of an institution which belongs only to States, and in their trea- 
sonable and unholy zeal, threatened to reptdiate the constitu- 
tional compact, unless certain sovereign States could be depri- 
ved of a portion of their sovereignty which had been reserved 
to them when the Constitution was formed. The plea was rais- 
ed, that the admission of new slave States was a violation of 
the Constitution. To strengthen, prolong, and give effect to 
these attempts upon the Constitution, a similar heresy was in- 
troduced into the several religious denominations, through the 
influence of partizans over faithless preachers. For we consid- 
er a sentinel who admits an enemy through inattention, or want 
of perception, as faithless as he who does so for a bribe. This 
heresy was, that the mere holding of slaves is a sin, per se, and 
that the discipline of the church must be invoked upon all who 
do not instantly manumit their slaves. This conduct has caused 
the separation of many of the denominations into northern and 
southern churches. What had been considered compatible with 
Christian conduct for more than eighteen centuries, was suddenly 
under political promptings, denounced as so utterly inconsistent 
with all faith in Christ, that denominations which had lived in 
harmony and brotherly love, agreeing fully upon all other doc- 
trinal points, suddenly disagreed on this one head, and separa- 
ted with angry feelings. The “ Higher Law” whicha political 
demagogue had declared superior to our Constitution, religious 
demagogues declared superior to Christ’s mandate—“ to love 
thy neighbor as thyself.” Whole denominations divided with 
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jll-nature, and went to law about their common property, be- 
cause one portion were allegea by the other to have violated, 
through slave-holding, the command “ to love one another !”’ 

The charge made by a class of religionists of all denomina- 
tions at the North, is, that the holding of slaves, “ pure and 
simple,” is “‘ always a sin,” ‘a heinous crime in the sight of 
God,” “‘a sin of appalling magnitude.” If this be true, that 
slaveholding, under all circumstances, is sin of itself, no matter 
what may be the conduct of master or servant respectively to 
each other, what are we to think of that Bible which teaches 
that a holy, immutable and omnipotent God, not only expressly 
commanded this alleged sin to his chosen people, teaching them 
how, and with what to buy slaves ; forbidding in the decalogue 
one man to covet another's slave,* and never intimating, even 
tohis chosen Abraham, a slave-holder, with whom he walked, and 
of whom he said, “ shall [hide from Abraham that thing which I 
do?” that slave-holding was wrong; but also, that when the 
Mosaic dispensation passed away, at the advent of Christ, the 
Redeemer himself and his apostles, although denouncing other 
practises of the Jews, countenanced by precept and example the 
holding of slaves, even in that dark age of slavery, when under 
the Roman rule they were so plenty as to have been of little 
value, and therefore subject to the unrestrained cruelty of ca- 
pricious masters, who held their lives in their hands, and who, 
as history informs us, sometimes slaughtered them to flavor 
fishes, fed with their flesh. How must the devout reader of the 
Bible, who studies it in singleness of heart, searching after 
truth as did the Protestants, on their knees, with Bunyan, be 
struck with horror, when he turns from the holy page, to hear 
& fierce political zealot, in sacerdotal robes, rudely denouncing 
as ‘a heinous crime,”’ that which “ God sanctioned in the Old 
Testament, and permitted in the New !” 

It has been the case, however, that on such an emergency as 
we have lately encountered, the most eminent minds of all po- 
litical parties, Cass and Clay, Dickinson and Webster, with num- 
bers of other statesmen worthy of any age or country, have 
stepped forward and rescued the Constitution from the dangers 
which it encountered from small ambitious assailants ; so also 
the Bible, in its truth and purity, has not wanted the clear ex- 
positions of learned men, sound scholars, and faithful ministers 
of God, to bring back the public mind, diverted by false friends, 
to its letter and spirit. The letters of Dr. Fuller, and the ad- 
dress of the Rev. Joseph C. Stiles, before the Presbyterian As- 
sembly of Michigan, referred to at the head of this article, are 





*The word ‘ Doulos,” translated servant, has been as far back as the Hon. 
Edward Everett’s membership of Congress, conclusively shown by him and oth- 
ers to mean slave. 
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among the most able and unanswerable arguments in favor of 
divine truth. Dr. Stiles has, by ill health, been compelled to 
resign the charge of the Mercer-street church of New York, and 
to accept the special secretaryship of the American Bible So- 
ciety. His great talents, eminent philanthropy and conspicu- 
ous piety, will thus find a broader field for their exercise, in a 
manner which will conduce to his health, and we may, en pas- 
sant, congratulate the society that they have secured the ser- 
vices of one so profoundly versed in Biblical literature, and so 
deeply imbued with the true spirit of the divine word. Dr. 
Stiles, in his address, which is very elaborate, takes up in order 
every argument that has been advanced as a reason why a writ- 
ten treaty should be violated, the rights of others infringed, 
civil and servile war provoked, the only republican institutions 
in the world overturned, human progress stayed, and even civ- 
ilization itself jeopardized; and he has left these blood-thirsty 
instruments of tyranny no shadow of reason for their position. 
The address, which was in consequence of a demand for the 
expulsion of slave-holders from the Presbyterian Church, has 
two general heads : 

What is the moral character: of slave-holding ? 

What the duties of the parties concerned ? 

Under the first head the memorialists affirm that slave hold- 
ingisasin. Dr. Stiles in reply states, that there are three 
moral grades, one perfectly virtuous, planned by God, and in 
harmony with Christianity ; another purely vicious, forbidden 
by God, and repugnant to Christianity ; and a third of a com- 
pound nature, which was neither planned by God nor forbidden 
by him, and of this nature is slave-holding : but its existence is 
perfectly consistent with the most devout piety and the most 
perfect teachings of both the Old and New Testament. The 
arguments advanced to sustain the sinfulness of slave holding 
are classed thus:—lIst, ‘the liberty argument;” 2d, “ the 
Scripture argument;” 3d, “the historical argument ;” 4th, 
“the progress argument;” 5th, “the practical argument.” — 
These arguments are all, with the greatest clearness and force, 
shown unanswerably, to operate on the side of slavery, and not 
against it, under our institutions. Under the second head, viz: 
“the duties of the parties concerned,” the matter is plain :— 
slave holding being no sin, per se, the duties of master and ser- 
vant respectively towards each other ean only be subjects of 
special investigation in cach case. If the rules laid down for 
their conduct in the New Testament are violated by individuals, 
the conduct of those individuals only becomes obnoxious to the 
discipline of the church. God, in the New Testament, com- 
mands servants or slaves, ‘that have believing masters : let them 
not despise them, because they are brethren; but rather do 
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them service, because they are faithful and beloved partakers 
of the benefit.” Here were believing slave holders, called by 
God, ‘‘ faithful and beloved.” Thus slave holding was not sin, 
although, nevertheless, some slave holders might commit sin to- 
wards their slaves. While such individuals might be arraigned 
for their special crimes, the system itself could not be denoun- 
ced as a sin any more than that because adultery is a crime, 
therefore the marriage state is sinful because it may lead to 
adultery. Although all the arguments recounted are ably and 
unanswerably met, we have in the scope of this article only to 
do with the ‘“* Scripture argument,” and incidentally with the 
“progress argument.’ That the tendency of that course of ar- 
gument which first assumes what is right, and then endeavors 
to find warrant for it in the Scripture, is the substitution of hu- 
man deductions for divine declarations, Dr. Stiles shows with 
much clearness. The Scriptures, from the earliest period with- 
in the scope of the Mosaic history to the latest revelation of the 
New Testament, command, recognize, and regulate slavery.— 
The Almighty recognizes it in the tenth commandment, com- 
mands it to the Jews, through whose priests and leaders it is 
perpetuated to the time of Christ and his Apostles, who apply 
to its management the principles that had been substituted for 
the Mosaic dispensation. This long connection of the Almighty 
with slavery, sophists now denounce as an immutable sin, be- 
cause Christ commanded, ‘* Do unto others as ye would have 
others do unto you.”” This paradox is produced, because the 
meaning of the latter clause is wrongly understood. The mean- 
ing of the phrase is, that we should do unto others, in their cir- 
cumstances, as we would have them do to us were we in the 
same. ‘Thus it does not mean that we should treat children as 
we would be treated ourselves, but that we should conduct our- 
selves towards them as we would be treated were we children. 
The instructions to servants to obey their masters, and to mas- 
ters not to oppress slaves, was in this spirit, and perfectly in 
harmony with the command. The following are some of the 
leading passages from the Old Testament, showing the com- 
mands of the Almighty in relation to slaves : 

“ Abimelech took sheep, and oxen, and men-servants, and 
maid-servants, and gave them unto Abraham.’’—Gen. xx., 14. 
“Pharaoh, too, enriched him with ‘‘ sheep, and oxen, and he- 
asses, and men-servants, and maid-servants.”’ 

“‘ A sojourner of a priest, or an hired servant, shall not eat 
of the holy thing. But if the priest buy any soul with his mo- 
ney, he shall eat of it, and he that is borne in his house, they 
shall eat of it.”—Levy. xxii., 10, 11. 

“‘ Both thy bondmen, and thy bondmaids, which thou shalt 
have, shall be of the heathen that are round about you ; of them 
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shall ye buy bondmen and bondmaids. Moreover, of the chil- 
dren of the strangers that do sojourn among you, of them shall 
ye buy, and of their families that are with you, which they be- 
gat in your land; and they shall be your possession.’’-—Ley. 
XXv. 

“‘Ye shall take them as an inheritance for your children af.- 
ter you, to inherit them for a possession. They shall be your 
bondmen forever.’”’—Lev. xxv. 

‘“‘ Tf a man smite his servant or his maid with a rod, and he 
die under his hand, he shall be surely punished. Notwithstand- 
ing, if he continue a day or two, he shall not be punished ; for 
he is his money.’’—Exod. xxi. 20, 21. 

“ And if a man sell his daughter to be a maid-servant, she 
shall not go out as the men-servants do. If she please not her 
master, who hath betrothed her to himself, then shall he let her 
be redeemed; to sell her to a strange nation he shall have no 
power, seeing he hath dealt deceitfully with her.” 

“Tf thou buy a Hebrew servant, six years shall he serve; 
and in the seventh he shall go out free for nothing. If he came 
in by himself, he shall go out by himself; if he were married, 
then his wife shall go out with him. If his master have given 
him a wife, and she have borne him sons or daughters, the wife 
and her children shall be her master’s, and he shall go out by 
himself. And if the servant shall plainly say, I love my mas- 
ter, my wife, and my children; I will not go out free; Then 
his master shall bring him unto the judges: he shall also brin 
him to the door, or unto the door post; and his master shal 
bore his ear through with an awl; and he shall serve him for- 
ever.” —Exod. xxi., 2, 6. 

These clear and positive commands of the Deity, in relation 
to the purchase and treatment of slaves, are too direct to be 
evaded, although Dr. Wayland attempts to do so, by asserting 
that the word “shalt” is prophetic, and not mandatory. The 
commandment says that thou “shalt’’ not covet thy neighbor’s 
man servant; that, probably, is as much “ prophetic’’ as in 
the other case. The quoted paragraphs show not only that the 
Jews could hold strangers for ever as slaves, but by going 
through certain ceremonies, Jews also. This slave holding is 
what an immutable God commanded, and what pretended preach- 
ers of God’s word now denounce as a “sin of appalling magni- 
tude.” This condition of slavery continued, in common with 
other Jewish dispensations, down to the advent of Christ. By 
his teaching he then set aside many things, such as divorce, 
which had been permitted by Moses; but neither Christ nor 
any of his disciples ever said a word against slavery. They 
merely applied the general law of love to relations between 
master and slave, instead of the harsh authority permitted by 
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Moses; as thus, in the verse quoted from Exodus, there was no 
punishment for killing a slave, if the slave survived the fatal 
blow two days ; and the reason given is, that ‘“‘he is money,’” 
—there was time to sell him. The New Testament modifies 
this by enjoining masters to be merciful to slaves, repgmaberi 
“that they also have a Master in heaven.” Tho 
some of the leading New Testament regulations ipag 
ject: he ati 
; Ephesians vi. 5, 8: ‘ Servants, be obedient to theTenwt 
your masters aceording to the flesh, with fear and trembling, in 
singleness of your hear, as unto Christ. Not with eye-service, 
as men pleasers; but as the servants of Christ, doing the will 
of God from the heart; with good will doing service, as to the 
Lord, and not to men; knowing that whatsoever good thing 
any man doeth, the same shall he receive of the Lord, whether 
he be bond or free.” 

Colossians ili. 22, 25: “ Servants, obey in all things your 
masters according to the flesh; not with eye-service, as men- 
pleasers ; but in singleness of heart, fearing God: and what- 
soever ye do, do it heartily, as to the Lord, and not unto men; 
knowing that of the Lord ye shall receive the reward of the in- 
heritance: for ye serve the Lord Christ But he that doeth 
wrong, shall receive for the wrong which he hath done; and 
there isno respect of persons.” 

1 Timothy vi. 1,5: “ Let as many servants as are under 
the yoke count their own masters worthy of all honor, that the 
name of God and his doctrine be not blasphemed. And they that 
have believing masters, let them not despise them, because they 
are brethren; but rather do them service, because they are 
faithful and beloved, partakers of the benefit. These things 
teach and exhort. If any man teach otherwise, and consent 
not to wholesome words, even the words of our Lord Jesus 
Christ, and to the doctrine which is according to godliness, he 
is proud, knowing nothing, but doting about questions, strifes 
of words, whereof cometh envy, strife, railings, evil surmisings, 
perverse disputings of men of corrupt minds, and destitute of 
- truth, supposing that gain is godliness: from such withdraw 

yself.”’ 

Titus ii. 9,10; “ Exhort servants to be obedient unto their 
own masters, and to please them well in all things: not an- 
swering again; nor purloining, but showing all good fidelity ; 
- they may adorn the doctrine of God our Saviour, in all 
things. 

1 Peter ii. 18, 23: Servants, be subject to your masters with 
all fear; not only to the good and geptle, but also to the fro- 
ward. For this is thankworthy, if a man for conscience toward 
God endure grief, suffering wrongfully. For what glory is it, 
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if, when ye be buffeted for your faults, ye shall take it patient- 
ly? But if, when ye do well, and suffer for it, ye take it pa- 


‘tiently, this is acceptable with God. For even hereunto were 


ye called: because Christ also suffered for us, leaving us an ex- 
ample, that ye should follow his steps ; who did not sin, neither 
guile was’ found in his mouth ; when he was reviled, reviled not 
again; when he suffered, he threatened not; but committed 
himself to him that judgeth righteously.” 

Ephesians vi. 8: “ And ye masters, do the same things unto 
them, forbearing threatening, knowing that your master also 
is in heaven; neither is there respect of persons with him.” 

Colossians iv. 1: “Masters, render to your servants that which 
is Just and equal, knowing that ye also have a master in hea- 
ven.” 

Here are constant and reiterated injunctions to slaves to ob- 
serve passive obedience. Why should this subject so much have 
attracted the attention of the apostles ? clearly because the gen- 
eral teachings of the gospel, in respect to brotherhood in the 
Lord, had a tendency to prompt to insubordination in earthly 
things, especially towards unconverted masters ; hence were 
necessary the continued admonitions of the apostles. In all 
these instructions, no word escaped these teachers that the re- 
lation of master and slave was sinful; but, on the contrary, 
those slaveholders who obeyed the rules were “ faithful and be- 
loved ;”’ not only so, but the apostle Paul himself, at the age of 
60 or 70 years, fully recognized the right of his pious friend 
Philemon to own the slave Onesimus, but also to punish him 
with severity for running away; and he requests him to remit 
this punishment, not because to inflict it would be a sin, but as 
a personal favor to him, Paul. The case is stated by McKnight 
thus : 

“‘Onesimus, a slave, on some disgust having run away from 
his master, Philemon, came to Rome, and falling into want, as is 
supposed, he applied to the apostle,” &c. “ After his conver- 
sion, Onesimus abode with the apostle, and served him with the 
greatest assiduity and affection. But being sensible of his fault 
inrunning away from his master, he wished to repair that in- 
jury by returning to him. At the same time, being afraid that 
on his return his master would inflict on him the punishment 
which, by the law or custom of Phrygia, was due to a fugitive 
slave, and which, as Grotius says, he could inflict without ap- 
plying to any magistrate, he besought the apostle to write to 
Philemon, requesting to forgive and receive him again into his 
family,’ &c. “To account for the solicitude which the apostle 
showed in this affair, we must not, with some, suppose thet 
Philemon was keen and obstinate in his resentments, but rather 
that having a number of slaves, on whom the pardoning of 
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Onesimus too easily might have had a bad effect, he might judge 
some punishment necessary for a warning to the rest, &c. The 
apostle would by no means detain Onesimus without Philemon’s 
leave; because it belonged to him to dispose of his own slave 
in the way he thought proper. Such was the apostle’s regard 
to justice, and to the rights of mankind !” 

Now, notwithstanding the solicitude of Paul for the fate of 
the slave, he never once hinted that his brother in Christ was 
sinning in either holding a slave or punishing him, but urges 
thus: ‘‘ If he hath annoyed thee, or oweth thee aught, put that 
on mine account.’’ Here is no rampant and furious denuncia- 
tions of slavery as a sin, like the popularity-hunting Pharisees 
of the present day ; and yet the slave was of the same race and 
color, and susceptible of the same culture and advancement, as 
the owner. If under such circumstances neither Christ nor his 
apostles, although they solemnly declared that “they had not 
shunned to declare the whole counsel of God,” could detect 
sin, whence have the prophet Munday, Abby Folsom, Mr. 
Beecher, and the negro Douglas, got their inspiration ? 

We here arrive at a good distinction between ancient and 
modern slavery, which none of the writers seem to touch upon 
with sufficient clearness. It is, that the slaves are of a lower 
race of men, and that their condition of servitude, although 
lower than the free condition of the white race, is quite as much 
a condition of progress. Indeed, when we consider not 
only the present cannibal condition of the natives of Africa, 
as compared with the Christian slaves of the United States, but 
also the progress of the latter in the last fifty years, we are 
constrained to admit that the blacks make greater progress than 
even the whites. God, as we have seen, recognized Jewish ser- 
vitude, as well as that of other nations; and the New Tasta- 
ment teachings recognize it among whites. This phase of slave- 
ry has passed away, and those Canaanites, or the black race, 
whod God specially denounced as slaves to the other races for 
ever, have lived in the lowest state of degradation down to the 
present day; and only that portion who have fulfilled the di- 
vine mandate in serving the whites, have made any progress. 
To the Christian, the philanthropist, and the friends of humani- 
ty, this progress is matter of the most heartfelt rejoicing. 


Vou. X.—NO 6 -—O0. 
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COMMONWEALTH v. WILLIAM TAYLOR, et al. 


1. The owner of aslave has a right to seize him in a peaceable manner, wher- 
ever he can find him, not in a riotous tumultuous and unreasonable manner, 
and if resisted by force, those who make the resistance are guilty of a breach 
of the public peace. 

2. If forcibly resisted in his peaceable attempt to recapture his fugitive slave 
the owner may lawfully use sufficient force to overcome the unlawful resist- 
ance offered without being legally chargeable with the offence of riot. 


The history of the case will sufficiently appear in the charge 
of the Court, delivered by 


PEARSON, P.—Gentlemen of the Jury:—The Constitution of 
the United States and laws made in pursuance of its provisions, 
are the supreme law of the land, alike binding on the States 
and the people thereof, and equally obligatory on the Legisla- 
tures of the States, as on the judiciary and the citizen. Every 
state law enacted in violation of that instrument, is utterly 
void, and the Judges ofevery Court throughout these U. States 
are bound to respect the Constitution as the paramount law of 
the land and disregard all legislation which violates its provi- 
sions. All power not yielded to the Federal Government is 
reserved to the States and the people, and the Legislatures of 
the respective States may enact such statutes as they see proper, 
not prohibited by the Constitution or laws of the United States, 
or their own Constitutions. 

Every man is secured in the possession of his property, of 
whatsoever nature or character, and for many purposes slaves 
are considered as property, and for every purpose the right of 
the owner must be respected. 


The supreme law of the land provides that “no person held 
to service or labor in one State, under the laws thereof, escap- 
ing into another State, shall, in consequence of any law or reg- 
ulation, be discharged from such service or labor, but shall be 
delivered up on claim of the party to whom such service or labor 
may be due.”” Whatever may be our own individual opinions 
concerning the institution of slavery, the history of the times 
when the Constitution was adopted clearly shows that without 
this or some similar provision the Union of these States would 
never have taken place, and the history of the present times is 
pregnant with evidence that without its faithful fulfilment on 
the part of the non-slaveholding States, it cannot be continued. 
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The perpetuity of the Union with all its attendant blessings, 
imperiously demands of every branch of the State Government, 
Executive, Legislative and Judicial, an honest, faithful, and 
strict compliance with this duty. That no impediments shall 
be thrown in the way of the slave owner in reclaiming his prop- 
erty, either by the enactment of improper laws, or the illegal 
interference of the people. In order to carry into effect this 
provision of the Constitution, an act of Congress was passed in 
the year 1793, providing a mode by which the owner should 
seizeand remove his slave, giving him the right of manucaption 
in the first instance, and providing for an examination before a 
Judge of the United States, or magistrate of the State, as to 
the right of ownership; and on due proof of its existence, an 
order is directed to be made for the removal of such fugitive. 
The same act also provides pretty severe penalties against all 
persons who shall obstruct the owner in the seizure or removal 
of his slave. The constitutional validity of all the provisions 
of this act (except that part conferring jurisdiction on State of- 
ficers) has been repeatedly recognized by the superior courts of 
the several States, by different United States circuit judges, and 
by the Supreme Court of the United States. It must be taken 
to be the law of the land, binding on every citizen. 

The States of this Union have the Constitutional power to 
prohibit their officers from carrying acts of Congress into effect ; 
the federal government must act through its own officers, but 
the State governments have no authority to prohibit the laws 
of Congress from being enforced within their limits, and every 
act of State legislation enacted for such object is utterly and 
entirely void. The State Legislatures may protect their own 
soil and their own sovereignty from all violation, but must do 
it in subserviency to the federal compact. Any law of a State 
interferring with the owner of a fugitive in seizing or removing 
him under the act of Congress, is void. 

I deem these preliminary remarks necessary to enable the 
jury properly to understand the rights of the Commonwealth, 
and the defendants in this case. 

William Taylor and eight other citizens of the State of Vir- 
ginia, stand indicted for riot, and assault and battery. The in- 
dictment charges them in different counts, with a riot at common 
law; with the same offence under the fourth section of the act 
of the 3d of March, 1847; with an assault and battery, and 
with improperly using the prison of this county for the deten- 
tion of persons claimed by them as fugitive slaves. 

The alleged fugitives were arrested here ona charge of horse 
stealing in the State of Virginia: were committed by a magis- 
trate of Harrisburg ; brought before this court on a writ of ha- 
beas corpus, and the commitment declared to be irregular, after 
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which witnesses were examined by us in relation to the charge, 
and we decided that the act committed did not amount to lar- 
ceny and directed them to be discharged. The keeper of the 
prison, pursuant to our mandate, turned them out in the same 
way he has always been in the habit of discharging all other 
prisoners, by unlocking the door and turning them into a kind 
of vestibule or porch which leads into the prison. This entrance 
way has no door to it, but has at the outer termination an open 
grated gate, which is ‘rarely closed; is never fastened bya lock, 
but has on it a bolt, or bolts, which can be readily opened from 
either side. [See 3 vol. Am. Law Jour. 90. 

It is in evidence that the defendants on learning the decision 
of the court discharging the negroes, stationed themselves with- 
in this entrance for the purpose of capturing them as fugitive 
slaves, and on their being turned into the passage by the jailor, 
at once seized upon their persons, detained them there for some 
time, during which a severe struggle ensued, between Mr. Tay- 
lor and those assisting him, and the alleged fugitive aided by 
some negroes of Harrisburg. Finally the slaves were ironed, 
and about that time the whole party was directed to be locked 
up in prison on account of a supposed breach of the peace. 

On this state of facts two questions arise on the 5th and 6th 
counts of the indictment. 

Ist. Is the entrance spoken of, part of the prison? and 2d. 
If it is, does the detention proved come within the inhibition of 
the 6th section of the act of 1847. 

It might be much questioned whether the entrance referred 
to is a part of the prison in contemplation of law, and whether 
it would be a good commitment or surrender of any person re- 
quired to be put in gaol or kept there, to merely place him in 
this open court or entrance, which is without lock, or mode of 
fastening, and is a public thoroughfare ; but we decide this part 
of the case on other grounds. 

The intention of the Legislature was to prevent fugitive slaves 
from being lodged in our prisons for safekeeping, as had been 
customary before the passage of the act of 1847. It was not 
intended to prohibit the master from seizing them wherever 
they could be found. The intention of the defendants does not 
appear to have been to use the jail as a place of detention and 
safekeeping, but to receive their slaves at the door and remove 
them under the act of Congress. 

If detained in the entrance, it was in consequence of their 
own resistance and the threatened violence in the street. It 
cannot be possible that such accidental detention can be con- 
strued to come within the penalties of the act, which are prin- 
cipally directed against the jailor or keeper for receiving such 
persons as prisoners. It would certainly be giving this law a 
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most literal construction to say that Mr. Taylor or any other 
man who was passing along the street with hig. slave, should 
come within the penalty by taking shelter in this entrance from 
a shower of rain or hail, or to escape from the violence of a 
mob. We give these instances to shew the impropriety of such 
literal construction of penal acts of Assembly. It looks too 
much like the attempted interpretation of the statute prohibit- 
ing the drawing of blood in the streets of Rome which was ulti- 
mately construed not to apply to the case of a surgeon for 


bleeding a man who had fallen on the street in a fit. It is . 


sticking in the letter without looking to the spirit of the act. 
Judge Baldwin, one of the brightest ornaments of the legal pro- 
fession, decided that the master might peaceably enter the house 
of a private citizen, with the permission of the owner, to arrest 
his slave, and the errand being lawful he would not be a tres- 
passer—see Baldwin’s rep. p. 571. Why not, then, enter the 
vestibule or porch of one of our prisons? We are clearly of 
opinion that the 5th and 6th counts of the indictment are not 
supported, and that no offence was committed which comes 
within the penalties of the 6th section of the act. 

We will now call your attention to the third and forth counts 
which are founded on the 4th section of the act of Assembly. 

If this section bore the construction which some persons 
have given to it, namely, that if the slaveholder seizes his prop- 
ty and in consequence of such seizure a tumult ensues without 
any default or impropriety of conduct on his part, he is guilty 
of a riot, we should be constrained to say that the provision of 
the statute is contrary to the act of Congress and therefore 
void under the Constitution of the United States. For when 
the act of Congress gives the right of seizure, it would be de- 
structive of its provisions if the State Legislature could say, 
“you may seize but you do it at the peril of suffering fine and 
imprisonment, if in consequence of such exercise of your lawful 
right, other people, or the slaves themselves, by resistance, 
cause a brawl and tumult to the disturbance of the public 
peace.” 

The authority conferred by the act of Congress was intended 
to be full and ample ; to give the same power of recaption by 
the mere act of the owner in every State of the Union; and 
Massachusetts cannot say that the power must be exercised in 
one way, New York in another, and Pennsylvania in a third.— 
The owner does not invoke the aid of the State laws nor can he 
be prohibited by them. But we do not believe that our statute 
will bear such construction; respect for the Legislature will lead 
us to interpret it quite differently. We cannot concede that the 
Legislature of Pennsylvania ever intend to pass an act of nul- 
lification in effect or principle. The interpretation which we 
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give to our act is the same which we should put on the act of 
Congress itself, and the same that the latter has received by the 
superior courts of the country— That the owner of a slave has 
a right to seize him in a peaceable manner wherever he can find 
him, not ina riotous, tumultuous and unreasonable manner, 
and if resisted with force, those who make such resistance are 
guilty of a breach of the public peace, and must be answerable 
for the consequences. This is giving to the master all the rights 
which he can claim under the act of Congress, and all the au- 
thority which the owner of any other species of property has 
by the common law—to retake it peaceably. 

Judge BALDWIN, in the case already referred to, declares that 
the owner of a fugitive slave has all the powers of seizure which 
is vested in special bail, to take his principal. He may seize 
him wherever he can find him, in any State of the Union, by 
night or by day, on Sunday or week day, but must do it in a 
reasonable and peaceable manner. If resisted with force, he 
has a right to use sufficient force to overcome such resistance ; 
to call in the aid of his friends for the purpose ; and the blame 
and punishment must fall on the party who thus unlawfully re- 
sists the execution of the law. If bail with a regular bail piece 
in his hand should in the first instance attack, strike and beat 
his principal, he would be clearly guilty of a breach of the 
peace ; he must first lay his hands gently upon him, or attempt 
to do it, and if resisted with force, may repel such resistance 
by force. Just so here. The master must first endeavor peace- 
ably to take his slave ; if forcibly resisted he may use sufficient 
force to overcome such resistance. Should he commence by 
violence and tumult and seize his property in a riotous and un- 
reasonable manner, he would not be protected by the act of 
Congress and would come within the prohibition of the act of 
Assembly, and the principles of the common law. By a fair 
and reasonable construction of this statute, it has not changed 
the provisions of the common law as to the offence, and has mere- 
ly affixed a specific penalty to that which was previously pun- 
ishable at the discretion of the court. 

It is for the jury to decide, from the evidence, whether the 
defendants have been guilty of a riot, as charged in the 2d and 
4th counts of the indictment, and that will depend on which 
party commenced using unlawful force. 

If George Brock and Samuel Wilson were the slaves of Wm. 
Taylor as claimed, and the other defendants were there as his 
assistants, requested by him to aid in their arrest; and the 
slaves on being turned out of prison commenced the attack on 
their master and his assistants, the latter are not guilty of a 
riot within the meaning of the act of Assembly. If on the other 
hand, as soon as the slaves came out of the lock-up, their mas- 
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ter, or those accompanying him, made an attack upon and com- 
menced beating them, they are guilty of a riot as charged in 
that count. 

Their legal mode of proceeding was to attempt peaceably to 
arrest and secure the fugitives, and if forcibly resisted they could 
lawfully use sufficient force to overcome such resistance, with- 
out being chargeable with a riot. According to the statement 
of those who were in the immediate vicinity and had the best 
opportunity of seeing, the resistance commenced on the part of 
the slaves. Of that you are the sole judges. 

We shall now proceed to consider the first and second counts, 
which are for riot and assault and battery at common law. 

The same general principles apply to these counts as to the 
last, so far as regards the commencement of the affray. If the 
men attempted to be arrested were the slaves of Mr. Taylor, 
and had fled from his service in Virginia, he had a right to 
peaceably seize them as before stated, and if resisted by them 
or others, to use sufficient force to overcome such resistance, and 
effect their capture and security. But even if improperly and 
illegally resisted in the first instance, the master and his assist- 
ants must use no more force than is necessary to overcome such 
resistance, and the moment they have it in their power to secure 
them without further violence, are bound to desist. Did they 
do so? Ifon a careful consideration of all the evidence you are 
of opinion that no more force was used than was necessary, they 
are not guilty of the offence charged, provided the violence was 
commenced by the slaves, who had no right by law to raise a 
finger against their master, unless unlawfully set upon by him. 
If the defendants persisted in beating the negroes after the lat- 
ter were unable to resist, or had ceased opposition, it is wanton 
cruelty, and renders them guilty of an assault and battery, and 
when done by three or more persons acting in concert, of a riot 
also. 

In determining as to the degree of violence or force necessa- 
ry and proper to be used by the defendants, you will take into 
consideration all the circumstances of the case. The parties 
stood as nine or ten opposed to three. The greater number had 
weapons, at least canes, whilst the others were unarmed. But 
on the other hand, there was a multitude of threatening negroes 
in the street ready to render assistance, and one or two actually 
assisting. The defendants might therefore, very naturally con- 
sider it necessary to overcome and crush the resistance imme- 
diately, least they in their turn should be overpowered by num- 
bers, and their property rescued. Besides, the resistance by 
the slaves is illegal; proper, reasonable, and necessary force on 
the part of the master legal. The latter is responsible only for 
an improper use of force in the beginning, or when resisted, 
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using more force than was necessary and proper to overcome it. 
Every man who rendered aid or encouragement to the negroes 
in opposing their master, by act or word, is a violator of the 
law. Mr. Taylor and his assistants came here under the sanc- 
tion of the act of Congress, and must be protected in all their 
legal rights from unlawful violence. So long as they act with- 
in the provisions of the law, it spreads a shield over and around 
them which no State legislation can pierce or break down, but 
should they go beyond its protection, they immediately become 
answerable to our laws. They do not bring with them any of 
the powers conferred on the master over his slave by the laws 
of Virginia. Each State is sovereign and independent within 
its own limits. If authorized by the laws of Virginia to punish 
the slave by stripes and beating, for having absconded or vio- 
lated any other duty, they would possess no such power here, 
but in that particular must conform to the laws of Pennsylva- 
nia. Under the federal compact we are bound to respect that 
as property here which the law there has declared to be such, 
and to give to the owner the full right to re-possess himself of 
it which the act of Congress confers, and we are also bound to 
prevent every citizen of this State from interfering with his 
rights, and to punish all who do unlawfully interfere. 

The morality or immorality of slavery as an institution, you 
have no right to consider. It is sanctioned by the laws and 
Constitution of the country, which are alike obligatory on all. 
The immorality, if it exists, does not rest at your door, you are 
not responsible for it; but you would be highly culpable were 
you, on account of any theoretic ideas on that subject, to fail 
in enforcing the laws of the land. The same constitutional 
provision which enables the master to seize his slave abscond- 
ing into Pennsylvania, will enable the citizen of this State to 
seize his apprentice fleeing into the State of Virginia, or spe- 
cial bail to arrest and bring back his principal from the most 
distant State of the Union. It is only by virtue of the Feder- 
al Constitution that the worst of malefactors can be arrested and 
returned for punishment, if once escaped beyond our jurisdic- 
tion ; and should we refuse to perform our share of the federal 
compact, with what face can we call upon any of our sister 
States to perform theirs? Should we permit the law to be vio- 
lated with impunity on the subject of slavery, we have no se- 
curity that it will be observed on any other. The illegal pun- 
ishment which we impose on others in one case, may be inflicted 
on ourselves in the next. We cannot better illustrate our views 
as to the propriety and necessity of rendering obedience to the 
laws than by quoting a portion of the very able opinion of 
Judge BALDWIN, on a similar occasion. The learned Judge in 
his charge to the jury stated: “If this spirit pervades the 
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country; if public opinion is suffered to prostrate the laws 
which protect one species of property, those who lead the cru- 
sade against slavery, may at no distant day, find a new one di- 
rected against their lands, their stores and their debts; if a 
master cannot retain the custody of his slave, apprentice, or 
redemptioner, a parent must give up the guardianship of his 
children, bail have no hold on their principal, the creditor can- 
not arrest his debtor by lawful means, and he who keeps the 
rightful owner of lands or chattels out of possession will be 
protected in his trespasses. When the law ceases to be the test 
of right and remedy ; when individuals undertake to be its ad- 
ministrators by rules of their own adoption, the bonds of secu- 
rity are broken as effectually by the severance of one link from 
the chain of justice which binds man to the laws as if the whole 
was dissolved.” 

The counsel prosecuting this case have urged that the reme- 
dy by recaption is and must be a peaceable remedy, that no 
man is permitted to repossess himself of lands or goods by force. 
We have already instructed you that such is the law; that the 
peace of the community is of higher importance than the mere 
private right of property. But to render the man criminally 
responsible who endeavors to retake his property, the force 
must be directed against society, not against the property it- 
self, and if no force was permitted to be used by the master 
against his absconding slave, it would be but an empty and 
naked right without a remedy. It would certainly be in a most 
rare instance that the master could get him home by mere per- 
suasion; he can therefore, after using reasonable means of gen- 
tleness, resort to so much force as may be found necessary to 
effect the object, and for that purpose bring with him such 
friends, or assistants, as the occasion may demand ; taking into 
account the contemplated resistance, either from the slaves or 
others. We do not say a citizen of Virginia could bring with 
him into Pennsylvania, when pursuing his fugitive slave, a reg- 
iment, battalion, or even company, of armed men! Such mili- 
tary array would naturally strike terror into our citizens, but 
that would be an extreme case, Was the number here reason- 
able? Three or more slaves were expected to be seized—no aid 
could be hoped for from our citizens; the laws of this State 
rendered no assistance, and our State officers were forbidden to 
interfere. Judging from past experience, resistance might be 
expected from our colored population, and at that time no war- 
rant could be issued even by a United States Judge. Under 
these circumstances we do not consider the number of persons 
acting together unreasonable. 

Were these men the slaves of William Taylor, and had they 
fled from his service in Virginia ? 
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If they were not, he and those assisting him were clearly 
guilty of a riot. If they were, then the principles which we 
have laid down apply. 

Mr. McCormick testifies that he knew the mothers of Brock 
and eae that both were slaves for life, and were not manu- 
mitted. 

Brock belonged to the witnesses father, and on partition of 
his estate, after his decease, was awarded to the witness, who 
had him many years in his possession, and more than a year 
since sold him to Mr. Taylor, who held him under such pur- 
chase till he absconded in July last. That Samuel Wilson be- 
longed to Mr. Taylor’s father, who died intestate, and after his 
death, Samuel was awarded to the defendant by commissioners 
appointed to divide the estate, and the man has been in Mr. 
Taylor’s exclusive possession, claimed as a slave, for the last 
three years and upwards. 

This, if believed, is sufficient evidence of ownership. Both 
Judges BALDWIN and Grier have decided that the peaceable 
and undisputed possession of a negro, claimed as a slave, is suf- 
ficient evidence of his being such, against all the world except 
the slave himself on a question as to his right to freedom ; and 
the latter named judge states that -he would hold it good on a 
question of removal without the production of the will by which 
he was bequeathed to the claimant. 

If the present question was raised between the alleged mas- 
ter and the person claimed as a slave, as to the right of the lat- 
ter to his freedom, we should hold the master to strict proof of 
ownership, by requiring the production of every record referred 
to by the witness, but in questions of the present character, 
either a general or special property is sufficient. 

One other question remains open for your consideration.— 
Was the beating inflicted on the negroes cruel, harbarous and 
unnecessary ? If it was, the defendants are guilty of an assault 
and battery. We would not suffer the cruel and barbarous 
treatment even of domestic animals, still less of human beings. 
Of that you must judge from all the evidence in the case. 

Complaint has been made by the defendants’ counsel, of their 
original arrest and imprisonment. 

It was done by order of this court from the necessity of the 
case. A statement was made that there was a great riot in and 
about the prison, that much blood had been shed, and still worse 
results might be expected, and that a number of persons, both 
white and colored, were then fighting within the prison walls. 
We directed the gates to be closed and secured, so as to retain 
those within who were already there, and keep all other persons 
out. We ordered those in the street to be arrested or dispersed 
by a military force, and those within to be locked up separate- 
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ly. After quiet was restored the defendants were brought be- 
fore the court on a writ of habeas corpus, and after hearing the 
evidence on the part of the commonwealth, were bound over to 
answer for a breach of the peace. You must not in your deci- 
sion of this cause be influenced in the slightest degree by the 
action of the court on that occasion, as we heard the witnesses 
on the part of the prosecution only, whilst you have had most 
important additional evidence on both sides, which has given to 
the case quite another aspect ; and we mention the circumstance 
with no other view than to guard you against being influenced 
by the former action of the court. 

One question only remains. If you acquit the defendants 
you must then decide whether the county, the prosecutor, or 
the defendants shall pay the costs incurred. 

If you believe the defendants justifiable, it would be a case 
of great hardship to impose costs on them. The prosecution 
commenced in the manner stated, and although there is evi- 
dence that a private person about the same time made com- 
plaint against the defendants and commenced a prosecution, yet 
if he was not actuated by improper motives, or has not carried 
on the prosecution against light and knowledge, there might be 
some impropriety in imposing the costs on him. It is urged 
that this is not a proper case to inflict the costs on the county ; 
but if a portion of the people here raised a mob, and our peace 
officers failed promptly to redress it, and pursue such a course 
as would protect these strangers in their lawful rights, it is but 
just and proper that the county should suffer from such delin- 
quency. 

At the time this prosecution was commenced it presented a 
question of great moment to the public—how far the master 
might use force in retaking his slave, and the degree of violence 
which would render him criminally responsible? Then there was 
no lawful mode of seizure but by the mere act of the master or 
his agent. He could not invoke the assistance of the law or its 
officers, or obtain the benefit of a judicial decision. Under the 
act passed at the last session of Congress, every fugitive may 
hereafter be seized under a warrant issued by a lawful officer, 
and even objectionable as that law is supposed by many to be, 
it is certainly safer for the peace and happiness of the commu- 
nity than the law of Force. It is better to have the decision 
of even incompetent officers, than to permit every man to be a 
judge in his own case. Before the passage of that act, every 
city, town, and village of our commonwealth was subject to 
nots and broils by the efforts of citizens from the Southern 
States to exercise their undoubted rights under the Constitu- 
tion and laws of the United States. Now all is settled peace- 
ably. The importance of this prosecution has therefore, dwin- 
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dled into comparative insignificance, but nevertheless, you must 
patiently, honestly and impartially pass upon the evidence be- 
fore you, and decide the cause according to the principles we 
have laid down for your guidance. 

Verdict not guilty—County for costs. 


Admiralty. 
SANDERSON v. THE COLUMBUS. 
Before Judge Kane, in the United States District of Penn’a. 


The leading facts upon which my decree in this case will rest 
are these : 

The steam propeller Columbus left Philadelphia on the 30th 
of November, 1848, for Charleston, 8. C., and at half past two 
o'clock in the morning of the 3d December, (civil time,) she was 
in the neighborhood of Cape Lookout Shoals, heading South- 
west, on her starboard tack, going about nine knots an hour. 

The schooner Mission, a new vessel of 112 tons, was return- 
ing to Edenton, N. C., with a cargo of salt from Rum Key.— 
She was on her larboard tack, steering North-east, going at the 
rate of five knots, or something less. 

The wind was fresh from the North-west ; the sea was rough 
from the action of a South-east wind that had prevailed for 
some days before; it was a starlight night. 

It is said that the two vessels were about three hundred 
yards from each other, perhaps less, perhaps a little more, when 
the look-out man of the steamer saw the schooner approaching, 
bearing about a point, or a point and a half, on the steamer’s 
larboard bow. The engine was stopped at once and reversed ; 
but there was no hail on either side, and neither vessel varied 
her course. The consequence was a collision of the steamer’s 
bow and the starboard quarter of the schooner, and the schooner 
sank immediately. 

Whatever of controversy there may be as to other supposed 
or asserted facts, I believe that there is nothing in this succinct 
recital I have made, which does not consist with the proofs ex- 
hibited in the case, and relied on by the respondents; and, if 
my views ace just, it is not necessary to go beyond it. The 
question, whether the captain of the schooner was or was not 
improperly below at the time of collision, or whether the look- 
out man of the schooner was asleep, it might, perhaps, be diffi- 
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cult to decide ; since the two persons, whose evidence upon it 
would be of most interest, were lost with the vessel. But the 
present issue connects itself no further with the conduct of the 
parties, than as that conduct may have contributed to bring 
about the collision. 

I am to decide the simple question—Was the collision occa- 
sioned by the fault of one, or of the other vessel, or was it un- 
avoidable ? And this question, though perhaps at first glance 
an embarrassing one to a person unfamiliar with those usages 
of navigation that form part of the Law of the Sea, admits of 
an easy solution with reference to them. I have been a little 
surprised to learn from some of the skilful seamen who have 
been examined in this case, how little is known of those usages 
on shipboard. 

It is a rule, founded altogether in reason, and long and thor- 
oughly recognized in the Admiralty, that on the open seas, 
vessels going free shall give way to those that are going close 
hauled ; and the correlative is equally well established, that a 
vessel going close hauled, when meeting a vessel going free, 
shall hold her course. These are absolute rules; and the ves- 
sel that violates either of them becomes answerable for any col- 
lision which may be the consequence. 

The reason of them is plain. The vessel going free has the 
command of her movements much more fully than the one that 
is close hauled. She can pass in either direction by a simple 
inclination of her helm, and withont considerable loss of way ; 
while the close hauled vessel can turn only in one direction, un- 
less she goes into stays, and loses her course by the mancuvre 
—hence the duty of the vessel going free. And as the vessel 
going close hauled might, by changing her course, place her- 
self in the way of the other vessel, while that was conforming 
to the rule for the purpose of avoiding her, the duty enjoined 
on the close hauled vessel is equally reasonable. 

The same considerations which at first suggested these rules 
for sailing vessels, have, since steam has begun to be extensive- 
ly applied as a motive power in navigation, grafted on them a 
rule applicable to steamers ; viz:—that a steamer shall be re- 
garded always as a vessel going free, and must give way in 
consequence to a sailing vessel going close hauled. And this 
extension of the first rule implies a similar extension of the se- 
cond ; viz:—that a vessel going close hauled, and meeting a 
steamer, shall not be at liberty to change her course. I have 
not indeed met a reported case, which called for the enuncia- 
tion of the rule thus modified ; but I cannot doubt that as the 
argument which led to the original rule would apply with equal 
force to its modification also, the Courts of Admiralty would 
enforce both alike. 
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The application of these rules to the few facts I have recited, 
may decide the present case. It was the duty of the Mission 
to hold her course ; and it is conceded that she did so. The 
steamer, on the other hand, was bound to give way—not mere- 
ly to check her progress, but to change her course—in a word, 
to prevent the collision. Itis conceded that she did not do so, 

To relieve herself from the liability which should follow from 
this state of facts, two excuses are offered on behalf of the 
steamer:—1. That when the schooner was first descried, the 
distance between the two vessels was not sufficient to permit the 
steamer to give way in time: 2. That from the courses the two 
vessels were steering, heading nearly towards each other, with 
but three points of the compass or about thirty-four degrees of 
divergence between them, the steamer could not know in time 
which way the schooner was steering, and could not decide 
therefore in which direction she, the steamer, ought to pass in 
order to avoid her. 

The first of these excuses is clearly a mistake, if the evidence 
is correct that the steamer had overcome or nearly overcome 
her momentum before the collision. For it requires no argu- 
ment to show that a steamer going nine knots an hour can 
change her direction by shifting her helm much more promptly 
than she can bring herself to a state of rest in the water; and 
this remark is especially true of propellers generally, which an- 
swer their helm more readily than other vessels, and is sworn 
to be true in reference to the Columbus. Besides, it is demon- 
strable from the allegations of the witnesses themselves, which 
are in proof, that the accident could not have taken place had 
the steamer changed her helm in either direction, or had she 
even kept on her way. The medium rate of the steamer’s mo- 
tion from the moment of seeing the schooner to the moment of 
the encounter, was about 43 knots, or a little more: I saya 
little more, because the steamer was going at the rate of nine 
knots an hour at first, and because I think the manner in which 
the two vessels struck, and the character of the injury sustained 
by the schooner, as well as the fact that one of the drowning 
seamen from the wreck drifted past the steamer, go to show 
that the steamer’s motion had not been entirely arrested when 
they came together. The schooner’s rate of motion being some- 
thing less than five knots or about the same as the medium rate 
of the steamer ; the two vessels passed over very nearly equal 
spaces in the same time, and a simple trigonometrical computa- 
tion from the elements given in the evidence, (viz. their dis- 
tance 300 yards, and their bearing 1} points,) determines for 
us that each passed over 157 yards before they met. Had the 
steamer kept up her speed of 9 knots, she would have passed 
over more than 300 yards instead of 157; andas her length is 
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only 165 feet, and the schooner’s only 76, it is clear they would 
have passed each other in safety. Another result from the 
same computation is, that the vessels were approaching each 
other for about a minute and an eighth after the schooner was 
descried, a space of time abundantly sufficient to have allowed 
the steamer to give way by changing her helm. 

The second excuse offerered involves two questions : 

1. Was there time enough after the schooner was seen to de- 
termine the direction of her course from on board the steamer. 
2. If there was not, was it the fault of the steamer that the 
schooner was not seen sooner. j 

1. The broad side of the schooner, with her sail set, was in 
fact more than 90 feet long, and seen obliquely from the steam- 
er’s bow in the direction indicated by the evidence, she present- 
ed a surface of 30 feet at right angles to the line of view. She 
was heading northward, across the bow of the steamer, close 
hauled ; and her apparent rate of motion, as seen by the look 
out, before the steamer slacked her speed, was less than that of 
the steamer about 24 feet per second. Had she been heading 
eastward of the steamer’s bow, she would have been going free, 
with the wind abeam; and the apparent difference between the 
rates of motion of the two vessels, as seen by the look out, 
would then have been 63 feet a second. Or, in other words, 
the vessels would in one case have appeared to be nearing each 
other at the rate of 14, and in the other of 43 knots. Now, I 
am not enough of a seaman to decide, whether the practised eye 
of a good lookout-man would, or would not, have been able so 
to mark the difference in appearance and rate of motion in the 
two cases, as to determine at once in which direction the sail 
he saw was heading. 

2. But on the other point, I have no difficulty. The evidence 
is that the night was clear ; and it is the opinion of the skilful 
shipmasters who heard the case with me as assessors, that in 
such a night, a vessel keeping a proper look out, should have 
seen another approaching her, 1} point off her bow, at a much 
more considerable distance. I have myself made the trial ; 
and though not by any means a person of more acute vision 
than landmen generally, I have no difficulty in discerning ob- 
jects against the horizon, not larger than the Mission appeared, 
seen obliquely, at a distance nearly the double of 300 yards. 
And I agree therefore with them in thinking that the fault in 
which this collision had its origin is imputed to the want of 
proper look out on the part of the steamer. 

I have thus far discussed the case upon the premises put for- 
ward by the Respondents. All the evidence, indeed, except 
that of the schooner’s helmsman, the only survivor of her crew, 
who saw nothing, and from his position could see nothing till 
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the steamer was cutting through his deck, all the rest of the 
evidence is from persons on board the steamer, and of these 
only the lookout man and the mate saw the schooner before the 
two vessels were in contact. It could scarcely be expected that 
the lookout man should attest his own want of vigilance; and 
it is not to make a serious imputation against him, to admit that 
he cannot now recal with unbiased accuracy the collateral inci- 
dents of a catastrophe, to which he was at least a painfully in- 
terested witness, if not a responsible party. 

I confess, that after looking carefully through all the testi- 
mony, Iam not without my doubts, whether the schooner was 
seen at all, until she approached nearer than the witnesses re- 
present. ‘There is nothing about which honest men swear so 
vaguely and contradictorily as the times which mark the pro- 
gress of an exciting incident, and the distances, at the particu- 
lar moments of such an incident, between objects that are both 
of them in motion; especially on the open sea, where there are 
no fixed objects intervening, and at night when even the waves 
cannot be seen. It is often safer, in such a case, to refer back 
to the action which the circumstances of the moment suggested 
in order to determine their character and force, than to seek to 
recal by a direct exercise of memory the precise circumstances 
themselves. Our best reasonings will be apt to mislead us, if 
we undertake to criticise the policy of our past actions, when 
time has begun to obscure the motives that led to them. On 
the other hand, what we call impulse is frequently nothing else 
than rapid deduction from observed facts. 

Now, the mate of the Columbus is represented, and I have 
no doubt truly, as an excellent seaman. From the moment the 
collision took place, nothing could be better than his manage- 
ment of thesteamer, and the efforts he made to save the crew of 
the sinking vessel. How such a seaman, in command for the 
time of the steamer’s deck, should have contented, himself with 
stopping and reversing the engine, without shifting his helm, if 
there was time to do so, I am altogether unable to understand. 
If he was nearing the schooner for more than a minute after his 
attention was called to her, it is incredible to me that he could 
have omitted to put his wheel to port or to starboard. To have 
done so would have diminished the force of the collision, if a 
collision was unavoidable. I can hardly be mistaken in saying 
that it might have prevented it—it could under no aspect. have 
done harm, and it was the manoeuvre enjoined by the rules of 
navigation. 

There are other considerations which have the same tenden- 
cy. I have already adverted to the fact, that the steamer had 
not overcome her headway when the encounter took place.— 
Yet, she had reversed her engine at the moment of the alarm. 
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Can it be that a steamer, whose machinery is capable of im- 
pelling her 9 miles an hour with the wind abeam, is unable by 
reversing its action to arrest her course in less time than a 
minute and an eighth? It has been said, arbitrarily perhaps, 
that a steamer can bring herself up in her own length: we must 
assume that the Columbus cannot do so in less than three times 
that space; or else we must admit that the witnesses have over- 
estimated her distance from the schooner when the schooner 
was seen first. 

Another circumstance still appears to me scarcely reconcile- 
able with the idea of the schooner having been seen approach- 
ing so long: it is that she was not hailed by any one on board 
the steamer. It is said that the weather was too rough to allow 
a hail to be heard: and it may be that such was the fact. But 
it seems strange to me that the trial at least was not made. I 
can scarcely realize that right hearted men could be schooled 
into such confident certainty of the fruitlessness of an effort, 
and could have their instincts of manly sympathy so well under 
control, as not to call out when they saw for more than a min- 
ute a vessel with her crew moving onward steadily, and with 
seeming unconsciousness, to inevitable destruction. 

The gentlemen who assisted me at the hearing have present- 
ed the nautical views of the question so well in the report with 
which they have favored me while this opinion has been prepar- 
ing, that £ do not think it worth while to pursue the subject 
farther. The report is in these words: 

Sanderson v. Steamer Columbus.—The undersigned, Asses- 
sors in the above case, have duly and carefully considered all 
the facts in evidence before the Court of Admiralty, relative to 
the collision of Steam Ship Columbus, of Philadelphia, and 
Schooner Mission, of Edenton, N. C., which occurred December 
3d, 1848, near Cape Lookout Shoals, on the coast of North 
Carolina, and are of opinion that the means of avoiding said 
collision was possessed exclusively by the Columbus. That the 
Mission was pursuing her proper course, by the wind, on the 
larboard tack, heading to the Northward, and that any change 
in her course, for the purpose of giving way to the Columbus, 
was uncalled for, and ought not to have been expected. That 
it was a clear starlight morning, and the wind moderate. That 
a vessel of the size of the Mission could have been seen at the 
time a sufficient distance to have been safely passed on either 
side, had aproper look out been kept on board the Columbus, and 
that the neglect to do so was, in our judgments, the cause of 
this most disastrous collision, and to which it is to be entirely 


attributed. Respectfully submitted, 
CHRISTIAN GULAGEE, 
Philadelphia, Nov. 22, 1850. Siuas PEDRICK. 


VoL. X.—NO. 6—P. 
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I decree for the libellant ; and refer it to Mr. Commissioner 
Heazlitt, to ascertain the amount of damages. Costs to follow 
the decree. 

Per Cur.—Decree and order accordingly. 

J. Muray Rush and H. J. Williams, for libellant. 

Ed. Waln, for respondant. 


Supreme Court of New York. 


Onondaga General Term, November, 1849. 


WHITMARSH v. ANGLE. 


1. Under a statute which exempts the necessary tools of a tradesman from 
execution, it is for the jury to decide whether the articles in question are ne- 
cessary for the use of the defendant in the execution. 

2. On this question the opinions of witnesses are not evidence, the facts them- 
selves must be proved to the jury and the latter must decide. 

3. It is legal to admit evidence of the custom in relation to the us® of a wagon 
and horse in removing the tools of a carpenter and joiner in the country from 
one job to another. 


This was an action of trover and conversion against an offi- 
cer for seizing property exempt by law from execution. The 
opinion of the Supreme Court was delivered by 


Pratt, P. J.—Whether the property in question was neces- 
sary for the use of the defendant in the execution, and there- 
fore exempt from levy and sale, was a question of fact for the 
jury. 

Evidence was given on both sides, the jury found against the 
debtor, and their decision must be deemed conclusive on that 
point. 1 Denio 462. 

We think that the objection to the question put to the wit- 
ness Matteson, was well taken, and the ruling of the Justice 
correct. The question called for the opinion of the witness, 
whether the horse and wagon were necessary in the business of 
the plaintiff below. This opinion could only be formed froms 
knowledge of the facts in relation to his business. 

After the facts themselves should be proved to the jury, they 
would become as capable of forming a correct opinion in the 
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matter as the witness. It requires no peculiar skill to form an 
opinion in a matter of this kind, and the general rule isin such 
cases, that evidence of the opinions of witnesses is incompetent. 
17 Wend. 161; 19 Wend. 576. 1 Denio 811. 

No grounds are shown why this case should be made an ex- 
ception. The objection to the execution being read in evidence 
after the deputation was proved, was put upon the ground that 
the endorsement of the levy upon the execution was signed by 
the defendant officially. Having made a specific objection, the 
plaintiff should not now be allowed to change his ground. Sim- 
ns v. Dunham, 3 Hill, 609. 

No objection was taken that the judgment should be proved. 
Had that objection been made upon the trial, the proof, for 
aught we know, might have been given. But we think the 
proof was not necessary. The defendant as to the execution of 
the process was an officer, and entitled to the same protection. 

He could therefore justify by his process alone. Savacool v. 
Boughton, 5 Wend. 170. 

Nor do we find any error in the Justice allowing proof of the 
custom in relation to the method of removing the tools of a 
carpenter and joiner in the country from one job to another.— 
The plaintiff claimed that the horse and wagon were necessary 
to enable him to remove his tools from one job to another. To 
rebut that, the defendant proved the custom in the country was 
for the employer to move the mechanic’s tools, thereby to show 
that it was not necessary for him to keep a horse and wagon 
for that purpose. 

It is claimed that the wagon and harness were not sold on 
the execution, and that the plaintiff should have recovered for 
them. If defendant has justified the levy, the plaintiff cannot 
recover for any of the property without a demand of the same, 
and a refusal to deliver. The officer should only sell enough to 
satisfy the execution, but he will not be liable in trover for the. 
residue, unless he disposes of the same, or refuses to deliver it 
on demand. 

No evidence seems to have been given showing any conyer- 
sion on the part of the officer. 

The judgment must be affirmed. 
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New York Superior Court. 


STONE AND ANOTHER vc. CARLAN, ET AL. 


The plaintiffs agreed with ‘‘A,” the proprietor of an hotel, to pay him a cer- 
tain sum for the privilege of using the name of “A,” and of his hotel, on 
certain coaches of the plaintiff’s, used for the conveyance of passengers to 
and from the hotel of “A,” and on certain badges worn by the drivers of 
those coaches. The plaintiff giving surety to “A” for the good conduct of 
himself and servants in the conveyance of such passengers. Held; That the 
plaintiff had an exclusive right as against third parties in the use of the 
name of ‘‘ A’s” hotel on his coaches and badges. That he was entitled to an 
injunction to restrain the use by any other party, on coaches or badges, of 
the name of ‘ A’s” hotel, or of any device or sign, which might induce a 
a stranger to believe that the defendants were connected with the hotel of 
“ A.” 


J. Graham, for defendants. 
H. A. Mott & J. F. Brady, for plaintiff. 


CAMPBELL, J.—A motion is made for an injunction, restrain- 
ing the defendants from using the names “Irving Hotel,” 
“ Irving House,” “ Irving,” &c. upon their coaches, and upon 
certain badges worn by defendants upon their arms and hats. 
The complainants have an agreement with the proprietors of 
the Irving House, in this city, under which they are permitted 
to use the name of such proprietors, and the name of their ho- 
tel upon their coaches and the badges of their servants; the 
complainants paying therefor a stipulated sum, and having also 
entered into bonds for the faithful discharge of these duties.— 
All the porters are engaged in carrying passengers and their 
-baggage to and from the hotels, boats, railroad Linets, &e. 

t was well remarked by the Master of the Rolls, in Croft v. 
Day, 7 Beevans 84, that “no man has a right to dress himself 
in colors, or adopt and bear — to which he has no pecu- 
liar or exclusive right, and thereby personate another person, 
for the purpose of inducing the public to suppose either that he 
is that other person, or that he is connected with and selling 
the manufacture of such other person, while he is really selling 
his own.”’ Itis perfectly manifest that to do these things is to 
commit a fraud, and a very gross fraud. I stated upon a for- 
mer occasion that, in my opinion, the right which any person 
may have to the protection of this court, does not depend upon 
any exclusive right which he may be supposed to have to a par- 
ticular name, or to a particular form of words, his right is to 
be protected against fraud, and fraud may be practised against 


‘ 
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him by means of a name, though the person practising it may 
have a perfect right to use that name, provided he does not ac- 
company the use of it with such other circumstances as to ef- 
fect a fraud upon others. I entirely concur in the foregoing 
views. ‘The question is, whether the defendants have commit- 
ted a fraud. I cannot doubt that their intention was to mislead 
and to induce travelers to believe that they were servants of 
the proprietors of the Irving House. This is a large and pop- 
ular hotel, well known in the country, and many a traveller may 
wish to resort to it on his arrival in this city, who, at the same 
time, may not know whether the carriages of the proprietors 
are painted red or white, or whether the exact designation is 
that of the Irving House or Irving Hotel. Such traveller may 
wish to entrust himself and his baggage to the servants of the 
hotel, feeling that in doing so, he would be protected against 
loss or damage by the responsibility of the proprietors. Now, 
in this case, it can hardly be doubted, but that the object of 
the defendant was to induce the belief on the part of the trav- 
ellers that they were the servants of this hotel. To induce 
such belief, it was not necessary that the resemblance of all 
carriages and badges should be complete. From the very cir- 
cumstances of the case it would not be necessary to have a per- 
fect resemblance, in order to commit even a gross fraud. Itis 
not necessary to go in this case the length of the ordinary cases 
of trade-marks, though this case might come within the rules of 
those cases.* The false pretences of the defendants would, I 
think necessarily tend to mislead. The defendants have a per- 
fect right to engage in a spirited competition in conveyance of 
passengers and their baggage. They may employ better car- 
riages than the plaintiffs. They may carry for less fare. They 
may be more active, energetic and attentive. The employment 
is open to them, but ‘ they must not dress themselves in color: 
and adopt and bear symbols,” which belong to others. I 
some doubt at the time of the argument, whether the compreias 
should not have been made by the proprietors of the Irvin 
House, but on further reflection, think that the suit is we 
brought. The plaintiffs are the real parties in interest. It is 
possible that, owing to the general liability of the propietors as 
innkeepers, for the loss of the property of guests, the proprie- 
tors might also be entitled to an injunction restraining the de- 
“29a from holding themselves out as the servants of the 
otel. 

An injunction must issue, as prayed for, against all the de- 

fendants. 3 Code Rep. 67. 





*See Coates vs. Holluck 2d, Sandford Ch. R. and Notes and Cases, there cited. 
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Supreme Court of New York. 


Special Term, New York, September, 1850. 


CATHARINE N. FORREST cv. EDWIN FORREST. 


The writ of ne exeat is abolished by the code. 


Epwarps, J.—The defendant moves to be discharged from 
arrest under a writ of ne exeat granted by one of the justices 
of this court. 

The question first to be considered is, whether such an arrest 
is authorized by the code of procedure. 

The provisions of the code which have generally been re- 
ferred to as authorizing the writ of ne eveat, are contained in 
section 244. That section declares that “until the legislature 
shall otherwise provide, the court may grant the other provi- 
sional remedies now existing according to the present practice, 
except as otherwise provided in this act.” It is also declared 
under the general head of provisional remedies in civil actions, 
that no person shall be arrested in a civil action except as there- 
in provided. The act then states specifically the cases in which 
a defendant may be arrested. It is not pretended that the de- 
fendant in this cause could be arrested in any of the cases men-' 
tioned, and as the code only reserves the remedies existing at 
the time of its passage, other than therein provided for, and as 
a provision is made for all cases in which an arrest may be 
made, it seems to me that it follows that an arrest by writ of 
ne exeat in a case like the present is not authorized by the sec- 
tion of the code referred to. A reference to the first report of 
the commissioners on practice, &c., shows that it was their in- 
tention, in the code submitted by them, and adopted by the 
legislature, to abolish this writ, and in their last report they re- 
port that such was their intention, and express their surprise 
that any one should come to a different conclusion. Ist Rep. . 
p- 161. Report of 1850, p. 284. 

Upon the argument of this motion, however, the plaintiff re- 
lied more especially upon the provision contained in section 
488, which declares that “ if a case shall arise in which an ac- 
tion for the enforcement or protection of a right, or the redress 
or prevention of a wrong, cannot be had under this act, the 
practice heretofore in use may be adopted,’ &c. If this sec- 
tion had declared that if a case shall arise in which the preven- 
tion of a wrong cannot be had under this act, &c., it might be 
conjended that the writ of ne exeat could be resorted to in this 
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case. But it will be observed that the statute provides only 
for a case in which an action cannot be had, &c. This is not a 
case of that kind, for here the action is brought under the code. 
The defendant must be discharged from arrest, and the bond 
given by him delivered up on the defendant’s relinquishing all 
supposed rights of action growing out of the arrest. 
: [3 Code Rep. 121. 


Special Term, New York, October, 1850. 


DEVAISMES v. DEVAISMES. 


To a complaint for a divorce by a wife against her husband charging cruelty, 
the defendant may in his answer show the provocation given by the wife, and 
which led to the alleged acts of cruelty. 

Where such a complaint alleges the receipt of a dowry, the defendant may state 
in his answer the value of the property received, and what equities he has 
in opposition to the wife’s claim. 


Action for a divorce by a wife against her husband. The 
complaint charged eruelty on the part of the husband, and the 
receipt by the defendant of property to the amount of $20,000 
from his wife the plaintiff. 

The answer among other things sought to palliate the charge 
of cruelty by showing provoking and annoying conduct on the 
part of the wife, and to show what was the real value of the 
property formerly belonging to her received by the defendant. 

Motion to strike out certain parts of the answer as irrelevant 
and impertinent. 

Epwarps, J.—The rule laid down by Chancellor WALWORTH 
in Hopper vs. Hopper, is that any thing on the part of the wife 
which is calculated to annoy and provoke the husband, or to 
create jealousy, or to alienate his affections from her, is not im- 
pertinent in an answer to a bill charging cruelty on his part.— 
According to this rule, those parts of the answer which go to 
establish such conduct on the part of the wife, are not irrelevant 
or impertinent. 

Again, the Chancellor says in the same case that those mat- 
ters which can be material in relation to the question of costs, 
or the amount of alimony which the plaintiff should receive in 
case she succeeds in obtaining a decree for divorce, are not ir- 
relevant. 

Applying this rule to the answer in this case, I do not think 
that it can be considered impertinent for the plaintiff to allege 
as one of the grounds why she should be entitled to a large 
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amount of alimony in case of a divorce, that the defendant re- 
ecived the sum of $20,000 from her, and it is proper that the 
defendant should be permitted to state what was the value of 
the property which was received, and what equities he has 


in opposition to her claim. 
[3 Code Rep. 124. 


The Usury Laws. 


As a matter of legal information we insert the subjoined ta- 
ble of the rates of interest in the different States and Territo- 
ries. It will be perceived that in New York, South Carolina, 
Michigan, Wisconsin, and Iowa, the legal rate is SEVEN per 
cent.; in Georgia, Alabama, Mississippi, and Florida, it is 
EIGHT per cent. By agreement, in Mississippi, Louisiana, Mis- 
souri, and Arkansas, it may be TEN; and in Illinois, Wiscon- 
sin, and Iowa it may be TWELVE per cent. . With these oppor- 
tunities for investing money at higher rates of interest than six 
per cent., it is not astonishing that so much capital is sent out 
of the srx per cent. States for investment, to the great discour- 
agement of young and enterprising mechanics, merchants and 
others, desirous of entering into business for themselves. In 
Pennsylvania, the Usury Laws are in full force against citizens, 
but repealed in favor of Banking Corporations. The citizen is 
allowed to take only 6 per cent. for the loan of his money; but 
the Banks are permitted to take 18 per cent.; and, without 
incurring any serious penalty, may take as much more as they 
think proper. This is the true state of the law in Pennsylva- 
nia, although the ‘ outsiders’ do not generally perceive it, ow- 
ing to the legislative legerdemain by which it is accomplished. 
The Banks may issue notes to three times the amount of their 
capitals without objection! A bank with $100,000 may issue 
notes to the amount of $300,000, drawing interest on the latter 
sum instead of the former, and thus receiving $18,000 for its 
$100,000 capital instead of 6,000. An individual cannot do 
this without incurring the penalty of the Usury Law. But the 
Banks may issue more than three times the amount of their 
capitals without incurring the penalty of Usury. Thus, accord- 
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' ing to the Auditor General’s Report of January 1850, the 
Honesdale Bank, in Nov’r. 1849, with a capital of only $82,000 
had a circulation of $494,400!! This was drawing an interest of 
nearly THIRTY SIX per cent. on its capital instead of 6 per cent. 
The Bank at Honesdale, if standing on the footing of an indi- 
vidual, loaning out the little capital of $82,000, could only re- 
ceive $4,920, for the interest of its money ; but under our pre- 
sent enlightened system of banking it receives the enormous 
sum of $29,664 for one year’s interest on $82,000! ! 


— 


LEGAL RATES OF INTEREST 
IN THE 


DIFFERENT STATES AND TERRITORIES. 








7 . |Rates of) 7 7 

STATES. lTnterest. PUNISHMENT OF USURY. 
Maine, \6 per ct-| Forfeit of the debt or claim. 
N. Hampshire, 6 per ct.|Forfeit of three times the amount unlawfully taken. 
Vermont, |6 per ct./Recovery in an action, with costs. 


Massachusetts, |6 per ct.|Forfeit of threefold the usury. 

Rhode Island, 6 per ct-|Forfeit of the usury and interest on the debt. 
Connecticut, 6 per ct-/Forfeit of the whole debt. 

New York, ‘7 per ct.|Usurious contracts void. 

New Jersey, 6 per ct./Forfeit of the whole debt. 

Pennsylvania, (6 per ct./Forfeit of the whole debt. 


Delaware, |6 per ct.| Forfeit of the whole debt. 
Maryland, 6 per ct./On tobacco contracts, 8 perct. Usurious contracts void 
Virginia, \6 per ct.| Forfeit double the usury taken. 


North Carolina,'6 per ct.|Contracts for usury void—forfeit double the usury. 
South Carolina, |7 per ct.|Forfeit of int., & prem. taken, with costs to debtor. 


Georgia, 8 per ct.|Forfeit of three times the usury, and contracts void. 
Alabama, '8 per ct.| Forfeit of interest and usury. {tion of debt. 
Mississippi, \8 per ct.| By contract as high as 10. Usury recoverable in ac- 
Louisiana, \5 per ct.|B’k int. 6; conventional, as high as 10; beyond con- 
Tennessee, '6 per ct./Usurious contracts void. [tracts void. 
Kentucky, \6 per ct.|Usury may be recovered, with costs. 
Ohio, '6 per ct-|Usurious contracts void. 
Indiana, '6 per ct-|Penalty of usury, a fine of double the excess. 
Hlinois, \6 per ct.|By agreement as high as 12 percent; if beyond, for- 
feit threefold amount of the whole interest. 
Missiouri, 6 per ct.|By agreement as high as 10 percent. If beyond, for- 
feit of whole interest due, and of the usury taken. 
Michigan, 7 per ct.|/Forfeit of the usury taken, and one-fourth the debt. 
Arkansas, 6 per ct.|By agreement, any rate not exceeding 10. Amount 


, of usury recoverable, but contracts void. 
Dist. Columbia, |6 per ct.|Usurious contracts void. 








Florida, 8 per ct.|Forfeit of interest and excess, in case of usury. 
Wisconsin, 7 per ct.|By agree’t not exceeding 12. Forfeit treble the excess. 
Towa, 7 per ct.) By agreement as high as 12. Forfeit treble the excess. 





Bes On debts or judgments in favor of the Unrrep Srares, interest is com- 
puted at the rate of 6 per cent. per annum. 
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Eminent Domain. 


The brief report of the decision of the Supreme Court in the 
case of Albert Brockett’s trustee, vs. Ohio and Pennsylyania 
Railroad Company, which appeared in our last number, p. 237, 
was forwarded by a highly respectable correspondent in the 
Western part of the State. We understand that the decision 
of the majority has caused extensive dissatisfaction in that quar- 
ter, and that the dissenting opinion of Mr. Justice CouLTER, is 
regarded by many as being “the better opinion.’’ We have 
not seen the opinions, and do not know by what course of ar- 
gument each view of the case is sustained. Judge McLEAN, in 
4 Peters 168, certainly states the true rule of construction of 
public grants to private corporations, when he declares that “a 
corporation is strictly limited to the exercise of those powers 
which are specifically conferred onit. The exercise of the cor- 
porate franchise, being restrictive of individual rights, cannot 
be extended beyond the letter and spirit of the act of incorpo- 
ration.”” A remarkable, as well as a very recent instance of the 
application of this rule will be found in the last volume of the 
Pennsylvania Reports, (Stormfeltz vs. Manor Turnpike Com- 
pany, 1 Harris, 559.) In that case the grant of power toa 
turnpike company to make a turnpike road and “ to erect atoll 
gate along said road on Manor street, or elsewhere,” was con- 
strued so as to restrict the company from erecting a toll gate 
along that part of their road within the city of Lancaster.— 
‘“‘Manor street’? was construed to mean Manor road, although 
it was called Manor street within the city limits and Manor 
road beyond them, and this distinction was known to the legis- 
lature, and both Manor street and Manor road were spoken of 
in the act in describing the course of the proposed turnpike.— 
“* Elsewhere’ was construed to mean somewhere beyond the city 
limits. Although the charter expressly authorized the compa- 
ny to make the turnpike, in part, within the city limits, and 
the corporation had made it accordingly, yet the authority to 
erect toll gates, “‘ along said rood, either in Manor street or 
elsewhere,”’ was construed to mean some part of the road be- 
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yond the city limits. We do not defend this application of the 
principle of construction of public grants. But we were cer- 
tainly delighted with it as a pleasant fancy, in favor of the 
claims of the great and powerful democratic city of Lancaster, 
against a very inconvenient act of legislation. It is strange 
that the case of Brockett’s trustee, vs. Ohio and Penn’a Rail 
road Co., coming up so soon afterwards, was not considered as 
ruled by Stormfeltz vs. The Manor Turnpike Company. There 
is something so sacred in the dwelling house—the HOME 
—THE CASTLE of the citizen, that an authority to demolish 
it, and drive its inmates into the road, can searcely be deemed 
“ within the letter and spirit’ of an act giving a right of way 
over ‘ land.” [Ep. Am. Law Jour. 


The Spirit of Monopoly. 


There is nothing which a freeman, and a lover of PROGRESS 
should watch with more vigilance than the tendency of the FEw 
to monopolize the rights of the MANY. The volume of “ Trans- 
actions,’’ published by the ‘“‘ American Medical Association,” 
discloses the important fact that this large and intelligent body 
of men are engaged in a concentrated effort to procure the en- 
actment by Congress of an international copy right law. The 
effect of this would be to place all foreign works on the Arts 
and Sciences, and all the Literature of the Old World beyond 
the reach of the poor and middling classes of the United States. 
It is admitted that at present an American printer may and 
can afford to print any European work and sell it to our citi- 
zens at the mere cost of paper and printing. It is.to this cir- 
cumstance that our people, in the mass, are indebted for their 
superior intelligence. But let a law be passed which shall place 
the re-publication of European works in this country at the 
will of the foreign authors, the result will be a demand of exor- 
bitant prices for their copy rights, and the doors of knowledge 
will be closed upon all but the wealthy. It is a most singular 
inconsistency in the proceedings of the “American Medical 
Association,” that at page 42 of their “ Zransactions” they 
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adopt a resolution expressing “ great satisfaction that they have 
observed the establishment of Drug Stores in which no patent 
medicines ‘are exposed for sale, and recommending to its 
members to exert their influence, in their respective spheres of 
action, to encourage similar efforts in other places ;’’ while, at 
page 213, a memorial is prepared requesting Congress to pass 
laws granting patents of monopoly to the writers of foreign 
countries. This law is advocated on the grounds that “a liter- 
ary production, the discovery or the invention of any individual, 
is his own property, as a natural right, and that such a law 
will make “ our literature start forward at a rate that will as- 
tonish the world !” 


Now we do not see why the discovery of a valuable medicine 
—a remedy for diseases heretofore beyond the reach of medi- 
cal skill, is to be branded with such infamy that Drug Stores 
should be discountenanced for vending the article, merely be- 
cause the discoverer thought proper to obtain a patent, while 
the authors of Europe who write their discoveries as well as 
their theories in books are to be rewarded by the grant of ex- 
clusive privileges in this country. 

We are not in favor of the hot bed which is to produce a pre- 
premature and unnatural growth in our literature to “astonish 
the world.’’ Our nation is not yet ripe for this. Let us “as- 
tonish the world” with other evidences of greatness more suita- 
ble to the advancement of a new country, and let us avail our- 
selves, in the mean time, as we have a right to, of all the 
knowledge and experience of our ancestors—of the countries 
from which we came. This is a debt which they owe us, and 
which we will discharge a hundred fold to our posterity. Know- 
ledge comes from God. There is no “natural right’ to its 
monopoly. It is not so much the result of individual labor, as 
it is the offspring of the great law of progress. The natural 
sequence of events, continually “ astonishing the world” 
with developements, should not be restrained by granting to 
petty instruments, in the hands of Divine Providence, the pow- 
er to exclude the rest of mankind from the blessings which God 
has spread before all his creatures. The constitution of the 
United States has permitted Congress to grant exclusive rights 
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to authors and inventors for “limited times.’ This privilege 
has been granted, not in recognition of a natural right of prop- 
erty in ideas, but exclusively o® principles of public policy—ex- 
pressly “to promote the progress of Science and the useful 
Arts.” It should never be forgotten that a thousand minds 
are, by the course of events, frequently occupied with the same 
ideas in different parts of the world. Shall he who happens to 
get a patent first, exclude the rest forever from the benefit of 
their own thoughts and inventions? Shall the patentee hold the 
world in bondage forever upon the plea of “natural right ?’”’ So 
far as public policy requires the granting of monopolies for 
“limited times,” there isa consideration for the grant in the 
general benefit to be received by the public, after the “ limited 
time’ has expired ; but, beyond this, there is no consideration 
for the exclusive privilege granted. A perpetual monopoly in 
thoughts is against the natural rights.of the whole world, and 
contrary to the federal constitution. The renewals of the pa- 
tents for the Jethro Wood plough, the Woodworth planing ma- 
chine, and the Parker water wheel, were not in accordance with 
the spirit of the constitution and the rights acquired by the 
people under the original contracts with these patentees, by 
which the latter were to have the monopoly for a “limited 
time’ and the people at large were to receive the benefit of their 
inventions immediately afterwards. 


The last Report of the Commissioner of Patents, at page 
418, contains an evidence of the existence of the great law of 
progress by which the course of events leads many minds along 
the same channel to the same discoveries, at the same time.— 
The Commissioner remarks that “ it is quite curious to observe 
the natural drift of intellect bringing the working of independ- 
ent minds into one common channel. A patent was granted 
for one species of atmospheric churn, but before this could have 
been known far beyond the walls of the patent office, two other 
inventors, each and all from different parts of the country, had 
laid claim to the identical improvement. One was from Ohio, 
the second from Illinois, and the third from Vermont. An in- 
terference was accordingly declared, and no sooner had the de- 
Cision been made in favor of the patentee than three other in- 
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ventors were found pressing their claims to the same invention.” 
Thus “seven persons, each a bona fide inventor, were all 
claiming the same thing, and about the same time, and all from 
distant portions of the country.”’ 


A natural right to literary property implies a perpetual mo- 
nopoly. The right, once existing, continues and descends to 
the representatives of the first owner in perpetuity. How can 
it be made available in the present state of advancement with- 
out infringing upon the rights of others? What right has the 
author to the use of the LANGUAGE in which he expresses his 
ideas? What right has he to the use of the letters and to the 
system of chirography by which he forms his manuscript ?— 
What right has he to the use of the pen, or the types, or the art 
of arranging them, or the press, or the paper, or to any of the 
appliances by which he makes his pretended literary property 
available ? On his own principle he is a plagiarist—a plunderer 
of other men’s inventions. With their aid he is borne along 
on the tide which has accumulated for ages. Without these ac- 
cumulations the contributions of the best mind of the present 
age, like a small rivulet in the sand, would sink into the earth 
and be seen no more. 


NEW PUBLICATIONS. 


Report oF THE Case oF Joun W. Wesster, Master of Arts and Doctor of Med- 
icine of Harvard University; Member of the Massachusetts Medical Society, 
of the American Academy of Arts and Sciences, of the London Geological 
Society, and of the St. Petersburg Mineralogical Society; and Ewing, Pro- 
fessor of Chemistry and Mineralogy in Harvard University ; indicted for the 
murder of Geo. Parkman, Master of Arts of Harvard University, Doctor of 
Medicine of the University of Aberdeen, and Member of the Massachusetts 
Medical Society ; before the Supreme Judicial Court of Massachusetts ; in- 
cluding the hearing on the petition for a writ of error, the prisoner’s confes- 
sional statement and application for a commutation of sentence, and an ap- 
pendix containing several interesting matters never before published, by Geo. 
Bemis, Esq., one of the counsel in the case. Boston: Charles C. Little ¢ 
James Brown. 1850. 


This boos, prepared under the immediate eye of Mr.. Bemis, ‘‘one of the 
counsel in the case” is certainly entitled to great praise for its very ample de- 
tails of all the proceedings, testimony, arguments, motions, opinions and his- 
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torical accounts of every thing that took place in relation to the case, from the 
time of the arrest until the execution. The very great interest every where 
excited by this very extraordinary trial, fully justifies Mr. Bemis in giving as 
he does a faithful history of every thing, that men in after times may use it as 
a cardinal case in the annals of criminal jurisprudence. We do not propose to 
say a word in this notice about the case itself, though we have a pretty decided 
opinion, butmean simply to commend to our professional brethren this volume, 
printed in Messrs. Little & Brown’s excellent style, and edited faithfully and 
competently by Mr. Bemis, as a book more interesting than most works of fic- 
tion and unusually instructive alike to the lawyer and the layman as contain- 
ing the faithful annals of a dread tragedy which has deprived the world of the 
light, the learning, and the labors of two scientific men, standing in unusual 
social relations to each other and in literary relations to the same ancient insti- 
tution of letters and science. 





Tue Crviz Law in its natural order, by Jean Domat, translated from the 
French, by William Strahan, LL. D., advocate in Doctors’ Commons. Edi- 
ited from the second London edition, by Luther 8S. Cushing, in two volumes. 
Boston: Charles C. Little & James Brown. 1850. 


Few foreign law books have given to the profession more satisfaction than Domat. 
It was first given to the English reader in two volumes folio, in 1720, by Dr. 
William Strahan, an advocate in Doctors’ Commons. 

The object of the author’s labor was to give to the profession a collection out 
of the body of the civil law of all the natural rules of justice and equity which 
are applicable to the most common transactions between man and man, either 
in a public or a private capacity, disentangled from forms and scholastic nice- 
ties, into which professional subtlety had interwoven them. In this he suc- 
ceeded admirably. His method is excellent, his matter and manner clear, con- 
cise, exact and comprehensive. The claims of Domat to excellence and value 
have been attested by the professional estimation in which he has ever been 
held by both the professors of the civil and common law for more than a centu- 
ry and a quarter, and any praise now is unnecessary. To the American lawyer 
Domat is very valuable, in some of the States and Territories indispensible, 
both because of his intrinsic worth, and because but few civil law books have 
as yet been naturalized in our midst. In point of typographical and editorial 
execution the book is most admirable, above even the very high standard of ou 
friends Little & Brown, to whom the profession are already indebted for so 
many well printed law books. We trust the learned editor and worthy pub. 
lishers will be encouraged to present the profession other civil law books in the 
same liberal and handsome style. 
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Reports or Casgs argued and determined in the English Court of Chancery, 
with notes and references to both English and American decisions, by E, 
Fitca Smita, Councellor at Law, Vol. XXII., containing Phillip’s Reports, 
Vol. Il. New York: Banks, Gould & Co., Law Booksellers. Albany: 
Gould, Banks & Gould, 475 Broadway. 1850. 


This volume of Reports is in the usual excellent style of our friends, Messrs. 
Banks, Gould & Co., and the typographical and editorial execution of the volume 
is equally excellent. We have so often commended this series that it seems 
quite useless to say any more than to make the bare announcement that such 
an additional volume has been published. This book contains opinions of the 
very best equity Judges in Westminster Hall; the adjudications are by Lord 
Cottenham, Lord Langdale and Vice Chancellors Shadwell, Bruce and Wigram, 
men who have ornamented the Chancery Bar by their learning and wisdom.— 
The decisions are equally adapted to the various sections of our Union where- 
ver Courts of Chancery act or Courts of law administer Equity through the 
common law forms. The English equity system is indeed a wonderful fabric 
embracing, as it does, the diligence and just judgments of many generations of 
sage and thinking men. 


SALE AND PURCHASE OF LAND—-ABATEMENT OF PURCHASE MONEY. 
[Stafford vs. White, 6 Grattan’s Va. Rep., p. 93.] 


A purchaser of land for an aggregate sum, without reference to any spe- 
cific quantity, having obtained all the land for which the parties supposed 
they were contracting, afterwards discovered that the conveyance to him, 
and the patents under which he claimed, embraced other land held by 3 
third person, under what was admitted to be an older and better title. 

The court held, Auten J., that the purchaser having obtained all he had 
really meant to contract for, was not entitled by such a discovery to any 
deduction from the stipulated price. 


BARRISTERS IN ENGLAND. 


The Bar of England appears to be overcrowed to an extraordinary ex- 
tent in these “ piping times of peace.” It appears that in the year 1800 
the number of Barristers was 773, and they amount now to 3,274. During 
the same time the Attorneys have increased from 5,109 to somewhat under 
10,000. The population has been nearly doubled, and the Attorneys ap- 
pear to have merely kept pace with it; whilst the Bar has increased four 
fold. Of the Attorneys over 3,000 practice in London. 





